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Law of Nature, | 


THE 


Law of Nations, Sc: 


er having been a | ee Cuz 
dom and Uſage among the 


—= 8 Doctors of the Civil Law, in 


SS the firſt Place, to diſcourſe of 
ſuch Things as are preparato- 


o 1 bai thought fit in the Beginning of the fol- 


lowing Diſſertation to ſpeak of Laws in gene- 
ral, and of the Etymology and Derivation of 


the Latin Words Lex and Jus, that we may 
truly diſtinguiſh, what is meant thereby in a 
ſtrict and proper Acceptation of thoſe Ti 


ing Treatiſe, I ſhall in the next Place endea- 


Four to * of the Law of * the 2 


B 
1 i. 


ry to other Matters, eading 
to the Knowledge of the Law 


erms. 
” . Hi having thus prepared a way for the en- 
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A Diſſertation on the Lam of Nature, 
of Nations, and of the Civil Law in general, as it 
is common to this or that State and Country, to- 


. gether with ſome Obſervations on the Roman 


Civil Law in particular. Therefore, that I 
may proceed in due Order and Method, I 


ſhall divide this whole Treatiſe of Laws in ge- 


neral, into three Parts: Wherein, I ſhall; Frft, 
Treat of ſuch Things, as belong to a Preceptive 


and a Penal Law; and to the Ceſſation or Re- 


pealing thereof. Secondiy, I ſhall handle the 


[ Buſineſs of Diſpenſations, whereby a Man is 


diſcharg'd and. exempted from the Obligation 
and Penalty of Laws. And, Thirdly, T ſhall ſay 
ſomething in brief of Privileges; and of the 
Force and Effect of them in general. And, 
Firſt, A Law is in Latin, according to Sua- 


rex, Tho. Aquinas, Valentia,« and others, ſtiled 


Lex, from the Verb Ligo, which ſignifies to bind; 
becauſe Men are bound and obliged by Laus 


either to do, or not to de ſomething. Where- 


for a Law, in the Scripture, Phraſe, is called 


a Yoke, and a Bond. As for Example, Let 


| | 4 9 8 
us break their Bonds in ſunder, and caſt away 


* Pſalra a2. 
ver. 3. 


7 Chap. I, 


ver. 13, 


their Tokes or Cords from uss. And again in the 
Prophecy of Nahum, I will break his Toke from 
off her aud burſt thy Bonds in ſunder f. But, Vi- 
dore, in his ſecond Book of Etymologies, Chapter 
the Tenth, and ſome others do ſay; That the 


Word Lex is derived from the Verb Lego, ſig- 


nifying 70 read; becauſe a Law is read and pub- 
hiked in Writing, in order to be often read 
over for the Inſtruction and Illuftration of the 


4 Pl. 19. Mind, according to that of the Eſalmiſt l, The 


* ver. 8. 


— 
** 


Commandment, or Law of the Lord, is bright, en- 
lightening the Eyes of thoſe that behold it k. Yet 


Writing is not eſſential to a Law, as I * 
F | _ 


+ 
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the Law of Nations, &c. 
_ bbſerve hereafter. For as a Cuſtom has the 
Force of a Law, and do's oblige as ſuch, tho not 
reduc'd into Writing; ſo likewiſe a Law may 
have the Force and Power of a Law, and oblige 
as ſuch, though it be not expreſſed in Writing: 
Yer, forthe Reaſon above-given, a Law is uſually 
drawn into Writing. Cicero in the firſt Book of his 
Treatiſe of Laws; will have it; That the Word 
Lex has its Original from the Latin Verb De- 
ligo, to ele& and chuſe ; becauſe it teaches us, 
what we ought to elect and make choice of. But 
what we in Exgliſh ſtile Lau, is in the Latin de- 
noted by ſeveral Names and Appellations : As 
ſometimes by the Word Jus, not only becauſe 
the Law deſigns and preſcribes that which is 
juſt, but alſo becauſe it gives unto every one that 
which is his Right, in Latin called Jus, accord- 
ing to the Determination of Juſtice: Which is a 
Vertue, that gives unto every Man that which is 
his Right to have and enjoy, as I ſhall ſheiv by 
and by. Sometimes it is called a Conſtitution, 
Statute; or Sanction; tho' properly ſpeaking a 
Law and a Statute is not the ſame Thing: For 
a Law is properly faid to be that which is 
made by "il Sovereign Prince or. Supream 
Power, as by ſome Emperor, King, or by the 
' whole State of the People: But a Statute is ſaid 
to be that which 1s made by an Inferior Prince, 
or by a State that is ſubje& to a Prince, &c. 
As the Statutes of ſome 'Towns and Cities are : 
Thus we fay, the Statutes of Millain, and the 
Statutes of Mantua, and the like. 
But tho' the Latin Words Jus and Lex are 
often made uſe of in our Law Books, as Syno- 
nymous Terms, to ſignify the ſelf fame Thing; 
yet there is ſome kind of Difference and Bi- 
wy es r 
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A Diſſertation on the Law of Nature, 
ſtinction, which we ought to make between 
them. For the Latin Word Jus is a generical 
Term, and has a Reſpe& even unto thoſe Laws, 
which are not reduc'd into Writing; and of 
this kind, we may reckon general and particu- 
lar Cuſtoms, the Law of Nature, and the like : 


But the Latin Word Lex is reftrain'd to a more 


ſpecial Signification and Meaning, having only 
a Regard to that Part of the Law, which is com- 


mitted to Writing, for the Reaſon above-men- 
tion d. I will here diſcourſe of both in their 


juit and proper Significations. And, 

Firſt, Of the Word %s, which ſeems to be 
To called by the Figure Apocope, from the Latin 
Word Juſſu; becauſe it commands ſomething 
to be done, or not to be done. For properly 
ſpeaking, that is called Jus, which is the Com- 
mand of Nature, or of the State, or of him 
that repreſents the State and Commonwealth. 


There are four other Acceptations deriv'd from 


this Senſe and Meaning of the Word Jus, which 
are leſs proper; Namely, The Word Jus is 
ſometimes by a Metonymy of the Thing contain'd, 
Put for the Thing contarning, made uſe of to 
denote the Art and Knowledge of the Law. Se- 


condly, By the fame Figure, (tho by the way of 


Converſion) ir is taken for that, which is of 
Right given, unto every one thereby as his Due, 
and in this Senſe it ſignifies a Right. Thirdly, 
It is taken in a particular Manner for that Pow- 
er which the Law gives unto any Perfon ; and 
in this Senſe it ſignifies the ſame as Power or 
Adminiſtration: And this happens, as often as 
the Right and Power of doing any Thing is ad- 
ded to the Word Jus. PFourthly, Tt is taken for 


that Place, wherein the Law is adminiſtred, 
tute =o bong MM vulgar- 
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vulgarly called a Court of Judicature As when 
we lay in Jus vocare, that is, to ſummon a Per- 
ſon into Court; and in Jure Confeſſos pro judicatis 


haberi, or in Engliſh, ſuch Perſon, as do make 
a Confeſſion in Court, are deem d as Perſons. 


already adjudg'd and condemn'd. Wherein, 
the Metonymy of the Adjunct is taken for the 
Subject. But, according to the proper Signifi- 
cation of the Word Jus, the ſame is defin'd and 


iven to every Conſtitution, that commands 
8 right and decent to be done, and that 


forbids the contrary, by impoſing a neceſſary 
Qbedience on thoſe for whom ſach Law was 


made and ordain d. And herein we have two 


ſpecial Parts, viz. The Command it ſelf, and 
the Execution of this Command. For it 
is the Buſineſs and Province of the Law, not 


to command every Thing, but only ſuch Things 


as are honeſt, right and decent to be done, and 
to forbid the contrary. No that is ſaid to be 
Right, which is juſt and honeſt in it ſelf, and 
of its own Nature: As, for Inſtance, to wor- 
ſhip God; to hurt and injure no one: And al- 

ſo, that which conduces to the Profit and Ad- 
vantage of the Community, as Uſucapion, &c. 
The Execution of this Command conſiſts in two 


Things, v/z. in ſome Puniſhment added to the 
Law; and in the Authority of the Perſon that 
enacts. a Law. In this Place, I underſtand the 


Word Pena or Puniſhment in a very general 
Senſe : So that an Action, which we commence 
againſt any one, is contain'd under that Name 
and Appellation. The Diſtribution and Diſ- 


penſing of Law ſhew us, in whoſe Hands the 
Authority of enacting a Law conſiſts, and where 


Again, 


the Power is lodged. | 
A B 3 
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6 Diſſertation on the Law of Nature, 
Again, The Word Jus is taken in ſeveral o- 
ther Senſes, not before mention d. For Firſt, 

It ſignifies that which is always founded on k E 
uity and good Conſcience, as the immutable» 7 
Law of Nature is. Secondly, It denotes that 
which is for the Profit and Advantage of all Per- 
ſons in general; as the Law of Nations is. 
 Thirdh, It imports that which is for the Pro- 
fit of all Perſons, or (at leaſt) of the greateſt ' 
Part of the People, living in any particular 
State or Commonwealth; as the Civil Law is, 
according to. the general Senſe thereof: And 
in this Senſe we underſtand the Common Law 
of England. So that the Word Jus, in this Di- 
viſion, includes a Threefold Law, viz. The 
Law of Nature, the Law of Nations, and the 
Civil Law, according to the general Acceptati- 
on thereof. Fourthly, We uſe the Word Jus 
to denote the ſame, as Neceſſitudo, or a near- 
neſs of Relation: And thus we ſay in our 
Law-Books, Jus Cognationis, or Afinitatis. Fifth- 


? 


| ty, As the Edict of the Roman Prætors were 1 
| q filed Jus Honorarium; ſo were the Sentences * 
j of every Judge ftiled by the Latin Appellation 
| of Jus. Yea, tho the Judge ſhou'd pronounce — 
| an unjuſt Decree or Sentence; yet they were 9 
ſtill ſo called, without conſidering what the A 

Judge has done, but what he ought to have %Z 

done: And from hence proceeds this Term 3 


of Speech in our Law Courts, viz. Jus dicere, 

or bo Engliſh) to pronouce a Sentence. 1 
have. before obſerv'd, that the Place where 

the Judge or any other Magiſtrate fits for the b 
diſpatch of Juſtice, and for the ſake of pro- ů 
nouncing Judgment, is ſometimes in Latin cal. 
led Jus: And this is true, tho" it be at the 
e e . mw judges 
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ſion in our 
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judges own Houſes, or upon a Journey, and 


the like. 


But the Word Lex is not taken in ſo large 
and general. a Signification, as the Word Jus. 
For it has either only the ſame Force and 


Meaning with the Word Jus, in reſpect of the 


two firſt Significations of this Word; or elſe 
it only imports the Form of a Contract, whe- 


ther it be the Covenants or Conditions thereof. 


And hence proceeds this uſual way of Expreſ- 
Fo Books viz, Ea Lege vel Con- 


ditione, ö 

But waving all other Acceptations of theſe 
two Terms, I ſhall come nearer to my pre- 
ſent Purpoſe, and ſhew ; that this Word Jus, 


in the general Senſe thereof, is taken in a 
threefold Manner, as above-remembred, vx. 


Firſt, For the Law of Nature, which is innate 
and born with Man. Secondly, For any poſi- 
tive Law whatſoever, whether it be of Divine 


or Humane Appointment. And, Thirdh, It is 
taken in the proper Senſe of the Word here- 
after, made uſe of, namely, for the Roman Ci- 


vil Law. The Law of Nature, which I ſhall 
diſcourſe of by and by, is (as it were) the 
Foundation of the Law of Man ; being that 
which Nature has taught all living Creatures, 
in the ſtricteſt Senſe thereof; that is to ſay, 


it is that Law, which is ſo expreſs'd in the 
Nature of all living Creatures, that it is not 


proper to Men alone, but by a kind of Si- 


militude or Analogy, is common to Men with 


Brutes : As the Con junction of Man and Wo- 


man, the Procreation and Education of Chil- 


dren, Self-Preſervation, 2 8 Ariſtotle in the 
fifth Book of his Ezhicks, defines it to be that 


| B 4 Law, 
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Law, which retains its Force in all Places, and 
among all Nations; and is that which is rati- 
fy'd and confirm'd neither by Opinion, nor 
Learning; nor is it made null and void there 
by. And Cicero in his firſt Book De Legibus, 
deſines it to be the higheſt Pitch of human Rea- 
ſon; which, being planted in Man's Nature 
from the beginning, commands ſuch Things 
as ought to be done, and forbids the contra- 
But more of this immediately. | 
The Law, according to Tho. Aquinas, 4 


ſome of the Doctors, may be divided into four 


Parts or Members, vix. into the Law Eternal, 

the Law of Nature, the poſitibe Law of God; 
and the Law 'of Man. The Law Eternal, ta- 
ken in a large Senſe, is the Divine Will and 
Underſtanding it ſelf, "which ordain'd all Things 


from Eternity, according to Solomon in his Book 


of Proverbs; where ſpeaking of Wiſdom; he 


* Chap. 8. ſays*, The Lord poſſeſſed me inthe beginning of his way 
. 8 before "his Works of old : I was ſet up from everlaſt- 


23; - 


* 


ing, and before the Earth was But taken ſtrictly, 


1 is the Mind and Reaſon of God, command- 
g Things that are Good, and forbidding 
Things that are Evil. Wherefore Sin is de- 


fin d to be every Thing, which is faid, done, or: 


coveted, contrary to the Ecernal Law or Will 
60>. God. By I'd 

The Law of Nature is the Agreement or 
Diſa reement of a Thing it felf with right 
Reaſon. And from Bange ! it is, that the Dif- 
greement which a Lie or Adultery has with 
Tight Reaſon, is the Law of Nature it ſelf; 
which prohibits 4 Lie, and every Actof Adultery. / 
Again, thus the Agreement, which the Pre- 


ſervation” of our Neighbours Reputation has 
R N with 


4 i 
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with right Reaſon it ſelf, may be ſtiled the 
Law of Nature, which commands and dictates 
the preſerving of our Neighbours Reputation. 
Some of the Doctors indeed define the Law 
of Nature to be the Light and Dictates of our 
Reaſon, whereby we know what Things ought 
to be done, and what ought not to be done. 
But this Definition (I think) do's not ſeem to 
be 4 priori, but 4 poſteriori. For the Law of 


Nature, 4 priori, ſeems to be the Agreement 


or Diſagreement of a Thing it ſelf, which we 
know by the Light of Nature. Now the Law 
of Nature in its extended Senſe is twofold, as 
J ſhall here obferve. For the firft is ſaid to be 
evident of it ſelf, and to ſtand in need of no 
Demonſtration; the firſt Principles of the Law 
of Nature being theſe, viz. That every Good 


- ought to be embrac'd and purſued ; and eve- 


ry Evil ought to be ſhunn'd and avoided, 
and the like. The ſecond Diviſion is that 
whoſe Principles are not ſo clear and felf-evi- 
dent. For there may be ſome natural Laws aſ- 
ſign'd, which are ſo obſcure and unknown to 
fome Men, ' that they may be excus'd from the 
Tranſgreffion ' thereof through an invincible 


| Ignorance. But barring” Ignorance, the Law 


of Nature is of ſo great Force and Efficacy, 
that it obliges all Perſons (in good Conſcience) 

having the' uſe of human Reaſon, whereſoever 
they live, exiſt, and have their Being. Unleſs 
(perchance) they are excuſed in ſome particular 
Caſe, by Reaſon of ſome extraordinary ſuper- 
vening Circumſtances. 'The Law of Nature 
is immutable in Reſpe& of its ſelf; and in- 
deed always obliges under the Continuance of 
the ſame Circumſtances, the Matter m"_— 
„ J 1 ee 8 5 ) of 


lo A Diſertation on the Law of Nature, 
of not being changed in any wiſe : Becauſe the 


Law of Nature conſiſts in ſuch Things them 


ſelves, as do either agree or diſagree with right 
Reaſon. Therefore, if the Things themſelves, 
and the Circumſtances of Things be not chan- 
ged, the ſame Agreement or Diſagreement till 
- remains: And, conſequently, the Law of Na- 
ture cannot. be changed, under the Continu- 
ance of the ſame Circumſtances. Yet, I grant, 
that the Things themſelves, and the Circum- 
ſtances of Things may be ſo changed, that even 
the Law of Nature it felf may be ſaid to vary 
and be changed, as appears by Induction. 
For by the Dictates of the Law of Nature it is 
maniteſt, that it 1s not lawful to drink Wine, 
when Drunkenneſs may be ſurely foreſeen' to 
enſue thereupon : Yet if it be neceſſary to 
drink a firong and generous Wine on the ſcore 
of Health, the drinking thereof is lawful, 
tho Drunkenneſs be ne enſues there- 
on. For here a Circumſtance ſupervenes, 
which renders the drinking of Wine lawful, 
tho Drunkenneſs ſhould enfue thereupon ; for 
Drunkenneſs was not intended, but only per- 
mitted for a juſt Cauſe of Health. Again, 


though it be not jawful for one Man to pur- 


loin, and take away another's Goods againſt 
the Owner's Will; yet on the Circumſtance of 
_ _ extream Neceſſity * to ſome) this is 
lauful. Thirdly, God may permit ſome Things, 
which without his Permiſſion are. contrary to 
the Law of Nature: As a Bill of Divorce, 
and a Pleurality of Wives was heretofore law- 
ful by the Divine Permiſſion. For as God may 
vary and change the Things themſelves, ſo 
he may likewiſe change. the Law of Nemo in 
ome: 
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ſome Reſpe&, where ſuch Change is not con- 
trary to the Divine Attributes: And as he 
may ſupply that which the Law of Nature di- 
Rates and preſcribes ; ſo he may alſo diſpenſe. 
with this Law in ſome Degree. For whereas 


a Pleurality of Wives was contrary to the Law, 


which preſcribes and dictates the pacifick Go 
vernment of a Family; yet, notwithſtanding. 
this, God might ſupply the Law of Nature in 
this Part, by a pacifick Government of the Fa- 
mily immediately from himſelf : So that it fol- 
lows from hence, That God may permit, and 
allow of a Pleurality of Wives. Fourthly, Ho- 
micide by a Man's own private Authority is 
unlawful ; but yet if it be done in defence of a 
Man's own proper Life, cum moderamine incul- 
pate tutelæ, it is lawful. And ſo it is, if it be 
done by God's Authority, who is the Lord of 
Life, and of all our Subftance ; as in the Caſe of 
Abraham, who by God's Command pur his own 
Son to Death. Laſth, It appears by the Law 
of Nature, That a Depo/itum ought to be reſtor d 
to the Owner or Proprietor thereof upon De- 
mand: But yet a Caſe may be afſign'd, where- 

in ſuch a Depoſſtum ought not to be thus reftor'd, 
nay, the Law of Nature forbids us the Reſtitu- 
tion of it; as when a Sword or other Weapon 
depoſited, is demanded to kill another Perſon, 
Some Perſons indeed have doubted, whether 
God can diſpenſe with this Law? But to them 

I anſwer, That he may diſpenſe with this Law 


in all thoſe Things, which fo depend on him, 


and may be ſo chang d, that all Things ſeem 


lawful by ſach an Alteration: As when ſuch a 


Change and Alteration do's not appear re- 
pugnant to Reaſon, or contrary to his Attri- 
| ” butes, 
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butes, as aforeſaid. Thus God permitted a 
Pleurality of Wives unto rhe Jews or Hebrews, 
which tho contrary to the Law of Nature in 
ſome Senſe ; yet it was not in the leaſt repug- 
nant to Reaſon, or his own Attributes. There- 
fore God may diſpenſe with this Law in thoſe 
Things, which ſo depend on and may be ſo 
changed, that they ſeem lawful by ſuch a 
Change. But God cannot diſpenſe with Blaſ- 


. phemy, Falſhood, Idolatry, and the like, which 
are Sins of ſuch a wicked Nature, that their 


Malice and Iniquity cannor be taken 'away by 
a Diſpenſation, tho' they may be pardon d. 
The Divine Law, is that poſitive Law which 
has Force, fo far only, as it proceeds from 
God. And this is twofold, viz. 'The old Law, 
otherwiſe called the Lawpf Moſes; and the new 
Law, commonly ftiled the Goſpel Law. Again, 
the Divine Law may be ſub-divided into the 
Divine Law of Nature, of which I have al- 
ready ſpoken ; and the Divine Law poſitive. 


The Divine Law of Nature, is that which 
commands the fame Thing as the Law of Na- 


ture does, and is contain'd in the Decalogue, 
and its Precepts. The divine poſitive Law, 


is that which commands ſomething not or- 


dain'd or enacted by the Law of Nature. 


Thus a previous Confeſſion of our Sins is 


commanded before receiving the Euchariſt, 
by him who has a Conſcience pricked with Sin. 
And this Precept is called a divine poſitive Pre- 
cept ; becauſe Confeſſion of Sin, before recei- 
ving the Euchariſt, is not enjoyn d by the Law 


of Nature, but only by the expreſs Law. of 


* 


God. 


A 


— 


* the Law of Nations, &c. 

A Human Law'is that which is made and 
eftabliſh'd by Man's Authority, but yet not- 
withſtanding this has its Dependance upon God: 
For Men make Laws by that Power, which 
God has communicated to them, to the end 
that Subjects may be the better govern'd, and 
kept within their Duty; and, through a Fear 
of Puniſhment, be reſtrain'd from the Commiſ- 
ſion of Sin. Now a human Law eis twofold, 
viz. Secular and Eccleſiaſtical. A Secular Law 
is that which is enacted by the Power of fecu- 
lar Perſons; as Emperors, Kings, and the 
like. And an Eccleſiaſtical Law or Conſtituti- 
on, is that which is made by the Power of the 
Church; according to the Canon Law; as by the 
Pope, a General Council, and ſo forth. An 


Ecclefiaſtical Conſtitution is twofold, viz. Gene- 
ral and Sperial. A General Conſtitution is the 


Sanction or Law of him, who has the Power and 
Right of making Decrees and Statutes for the 
Advantage of his Subjects, whether they be 
Laymen or Clerks, it matters not: And by 
thoſe all Perſons: that are ſubje& to the Enact- 
ing Power, are bound to the Obſervance of 


13 


ſuch Law or Conſtitution . A Special Conſti- * Dif: 2. 
tution is by a proper Name called a Priui- Cab. 3. 


lege, becauſe it is made in Favour of a private 
Perſon, or fome private Affair; or elfe, be- 


cauſe it begets as it were a private Law unto 
ſuch particular Perſons, unto whom it is 
granted: And it is nothing elſe but a Com- 


mand or Order, whereby ſome particular Mat- 


ter 1s indulged in a particular Manner to the 


Perſons requeſted, and obtaining the ſame. 
The Decrees of General Councils are thoſe 


Acts, which are confirm'd by the Authority of 


the 
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the Pope; as the Decrees of Provincial Coun- 

cils are in Popiſh Countries confirm'd by the 

Authority of Patriarchs, Primates, and Metro- 

A politanes of the ſame Province : And the De- 
| crees, of which the whole Canon Law is ſaid to 


conſiſt, are called Eccleſiaſtical Conſtitutions; ; 


and are ſometimes comprehended under the 
* Diſt. a. Name and Stile of 'Canons *,, 'Thiis there is 
Cap. 2, & one Kind of human Conſtitution; which is cal- 
led Civil; and another, which is ftiled Ecclefid- 


4 DiR. 3. called a Civil Law, or in Latin, Jus Forenſe t; 
ccf. . and is either Common or Municipal. That is 
called the Common Civil Law, which obliges all 
Perſons, that were ſubje& to the Roman Em- 

re; and which we have contain'd in the 

— of the Civil Law; and which cannot be 

made, unleſs it be by the Emperor, in Virtue 


is that which every City, State, or Common- 
wealth, enacts for its own Uſe, on the Account 
of Things Divine and Human. 

There is one Kind of Law ftiled Precepti ve; ; 
and another ftiled Penal, A Preceptive Law is 
that which commands and enacts ſomething 
to be done, or not to be done, without ordain- 


that which enacts ſomething to be done, or not 


niſhment to be inflicted on the Tranſgreſſors 
of that Law; or elſe, it leaves the Puniſhment 
to be determin d by the Diſcretion of the 
Judge, according to the Quality of the Crime. 
Now a Puniſhment is ordained; to the End 


that Subjects; who are not induced through 
Love 


ſtical. A Civil Conſtitution is in other Terme 


of that Power, which was heretofore tranſ- 
ferr d on his Royal Majeſty. A Municipal Law | 


ing any Puniſhment. And a Penal Law = 


to be done, by ordaining a dererminate Pu- 


«> 
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Love to the Obſervance of Laws, ſhould be in- 


duc'd thereunto, through Fear of Puniſhmenr. 
But whether a Judge can leſſen and diminiſh 


Z Puniſhments preſcrib'd by Lau, or whether he 


is bound to impoſe the very ſame, I ſhall con- 


4 ſider in another Place, where I ſhall ſhow, that 


even an inferior Judge may leſſen and dimi- 
niſh Puniſhments, on the Account of ſome ſu- 
pervening Circumſtances, unleſs the Law ex- 
preſly forbids the Change and Alteration of 
the Puniſhment. Alphouſus 4 Caſtro reckons 
up ſeveral Reaſons, on which Account Punifh- 
ments may be ſometimes increaſed, and ſome- 
times diminiſh'd by the Judge. Having con- 


ſider d theſe Things, I ſhall next conſider whe- 


ther a Penal Law obliges in Conſcience. Now, 
not only a Preceptive, but even a Penal Law, 


whereby ſomething (viz.) is commanded by 


Puniſhment, added to the Tranſgreſſion thereof, 


does oblige, unleſs it otherwiſe appears, that 
the Legiſlator did not deſign to oblige Men 
in Conſcience : But in this Concluſion, all the 
Doctors do not agree, but are divided into two 
Opinions. The firſt is. that of Jaſon, Decius, 
Gomez, and others quoted by Leſſius, who 
think that a Civil Law does not oblige in Con- 
ſcience, when only a temporal, or corporal 
Puniſhment is therein decreed againſt the 
Tranſgreſſors thereof, although ſuch Puniſh- 


ment be ſevere and grievous, as the Loſs of 


an Eftate, Life, and the like, provided it does 
not otherwiſe appear, that the Law-giver in- 
tended ſuch Law ſhould oblige in Conſcience, 
and that there be no Scandal or Contempt 


ſhewn thereunto. Firſt, Becauſe a Penal Law 


is an odious Law, and therefore ought to be 
ex- 


ge ayes. — * * 
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explain d with great Benignity, and as favour- 
ably as poſſibly may be, according to this Maxim 

or Rule of Law, viz. Odia reſtringi, Favores con- 
wenit ampliari. Secondly, Becauſe the Legiſlator, 
by applying a temporal Puniſhment, is. deem'd 
to exclude an eternal; for he that expreſſes 
one Thing, and is filent as to, another, is 
deemed to exclude that Thing, unto which he 
*X.2.23.is ſilent *. , Thirdly, Becauſe Subjects may pro- 
5 bably think the Law-giver ſufficiently contented 
with the Puniſhment he has expreſs'd; and will 
not impoſe a greater Obligation on them, un- 
Teſs the ſame may be ftrongly inferred from 
his Intention. Therefore, though a Legiſlator 
may oblige ad Pænam © ad Culpam that is to 
ſay, under a Penalty, and in Conſcience, et 
whilſt he only expreſſes a Penalty, and it do's 
not otherwiſe appear, that he deſign d to ob- 
lige in Conſcience, he is deem'd to oblige his 
Subjects only ad Pænam; thinking the Commi- 
nation of à temporal Puniſhment to be ſuffici- 
ent to hinder them from offending, and to 
keep them within their Duty, without a great- 


[ 


er Reſtraint. ee e 
The Second Opinion is, that of Suarez, To- 
letus, Salas, and others; aſſerting, That a Penal | 
Law do's oblige in Conſcience, according to 
the Weight and Importance of the Matter 
thereof, unleſs it appears by ſome Means or 
other, that this was contrary to the Mind of the 
Legiſlator. , Hirſt, Becauſe a Law containing a 
Precept do's, according to ſome Caſuiſts, oblige 
in Conſcience ; therefore fince a Penal contains 
a Precept, it do's moſt certainly according to 
theſe Men oblige in Conſcience. Secondly, Be- 
eauſe a Puniſhment ſeems to ſuppoſe a Fault 
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as often as any Thing is prohibited under a 
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der and Method, ö learn d 


Penalty by him that has the Power of forbid- 
ding the ſame. Thirdly, Becauſe a Law or 
Precept do's hereby differ from Advice and 


+ Counſel, which do's not oblige in Conſcience 
as a Law or Precept do's. Fourthly, Becauſe 
the Holy Scripture, - and the Fathers of the 


Church, do every where condemn the Violation 
of human Laws; tho many of theſe Laws are 


ence, becauſe when Legiſlators do not intend 
to oblige in any Thing, but what is command- 


ed under Conſcience, they are wont to expreſs 
the ſame ; therefore when they do not expreſs 
the ſame, ſaying they deſign not to oblige un- 


der Conſcience, they are deem'd to oblige un- 
der Conſcience. From hence it follows, that a 


Law for the Payment of Cuſtoms, under Pain 


of | loſing and forfeiting the Goods imported, 


do's oblige in Conſcience: And ſo of other Laws, 


wherein a Puniſhment is added to be inflicted 
on the Tranſgreſſors. But more of this in ano- 


ther Place. e 
Ihe Emperor Juſtinian deſigning to give an 
Account of the Roman Law in his Vuſtitutions, 
vrhich he cauſed to be compiled by Way of an 


Abridgment, thought fit to begin the ſame with 


a Treatiſe of Juſtice it ſelf, as being the Baſis 
and Foundation of all Law; dividing this Title 


of the Law into five Parts. In the firſt Part 
of this Title, he delivers a Definition of Ju- 
ſtice. In the Second, he gives us a Definition 


of : Furis-Prudence, or the Knowledge of the 
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no more than Penal*. Therefore, it is an Argu- 110.3. 
ment, that human Laws do oblige in Conſci- 98. 


Law. In the Third, he declares by what Or- 


and 
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18 A Diſſertation on the Law of Nature, 
and treated of. In the Fourth, he deſcribes 
the Precepts of the Law. And in the fifth 
Part of this Title, he gives us a Diviſion of 

the Law it ſelf. Therefore, having in the 
foregoing Sections or Paragraphs, explain'd the 
feveral D of the Words Jus and 

Lex, and given the Etymology of the latter 

Term, by way of Premifes to this Diſcourſe ; 
I ſhall in the enſuing Diflertation, conſider the 
five Divifions of this Title; and ſpeak to each 
of them in the following Order, beginning 
with the Law. Secondly, I ſhall ſpeak of Juſtice. 
Thirdly, Of the Divifion of the Law. #warthly, 
Of Furis-Prudence, or the Knowledge of the 
Law. And, Hfibh, Of the Maxims and Me- 
thod of explaining Laws : And this ſhall be the 

| b- - Part of my general Deſign in treating of 
aws. | | 

Therefore to begin with the firſt Head of this 
| Diviſion, viz. The Law of Man, which is ſaid 
to be the ſame Thing with a Civil, Pofitive and 
Written Law; I ſhall define it to be, that 
common Precept or Ordinance of Men, that 
have a Legiſlative Power veſted in them 
making Laws ; whereby they provide for the 
civil Affairs of human Life, and puniſh 1 ws 
ces either wilfutty or ignorantly committed s | 


i And this, in other Terms, is called communis 
[ | Reipub. ſponſio. Now this Law differs from the 
4 Law of Nature, becauſe the Law of Nature is 

[ | a general Law, but the Law of Man is under- 

it ſtood to be a particular Law. The Lam of Na- 

it ture has its Demonſtrations, and invincible Rea- 

| } ſonings, but the Law of Mun has only the arbi- 

ii trary Will and Purpoſe of its Maker to ſupport 


it. Again, The Le of Natare is every 3 


3 
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the ſame, but the Lau of Man ſtiled a poſitive 
Law, is not the ſame in all Places: To which 
the Reader may add, that the Law of Nature 
is Eternal, but poſitive Laws are mutable, and 
may be changed. ns | 
The Architechtonical Cauſe of the Law is 

Juſtice, which leads me to the ſecond Head of 
my Diviſion. Now Juſtice is defin'd to be a 
_ conſtant and perpetual Will or Purpoſe of gi- 

ving unto. every one his own Right. I ſhaſl 

not here treat of Divine Juſtice, but only of 
an external Kind of. Juſtice commonly called 
Civil or Political Juſtice : Which only tends to 
the Forming of the Political Manners of Man- 
kind in this Life, by requiring an external kind 
of Honeſty, that the Common-wealth may en- 
Joy a ſafe Peace and Tranquility among Men. 
This kind of Juſtice (the Philoſophers ſay) is 
twofold, The Firft is tiled univerſal juſtice, 
it being that which comprehends all other Vir- 
tues. And the Second is called Particular Ju- 
Aice, as it is only one of the Moral Virtues. 
Univerſal Juſtice is wont to admit of a three- 
fold Definition, according to the threefold Order 
and Reſpe& of Man, as deſcribed in St. Pauls 
Epiſtle to Titus: Where he ſays, For the Grace 
of God, which bringeth Salvation, hath appear d un- 
zo all Men, teaching us; That denying Ungodlineſs 
and worldly Luſis, we ſhould live Soberly, Righ- 
teouſſy, aud Godly in this preſent World *, "That Chap 2. 
is to f » Soberly in Reſpect ofour ſelves, and in“ & 
a private Condition of Life; Righteoufly in R- 


ſpe& of other Men, and in a publick. Station 
and Godly in Reſpe& of God and Religion. | 

Therefore, the Firſt Order of Univerſal Tuſlice, ; 0 

as it reſpects Man, is his Duty towards God; 
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unto whom he ought to yield Worſhip and 
Obedience, as being his Lord and Creator. 
But I ſnall not here treat of Univerſal, but 
only of Partitular Juſtice, which is oppoſite and 
contrary to injurious Dealing ; and is divided 


into Diſtributi ve and Commutative Juſtice. The 


Firſt of theſe relates to the Diſtribution of 
Rewards and Puniſhments, according to the 
Proportion and Variety of Men's Merits or De- 
merits, And the latter is employ'd about Con- 
tracts, and the equal Permutation of Things; 
and the two Parts of this Diviſion make up 


what the Emperor ſtiles Particular Juſtice. Now 


. is rightly ſaid to be a perpetual Mil, &c. 
or tho Matters and Caſes do vary and change 
in ſo great a Diverſity of Things ; yet the Mind 
has certain Principles and Ideas naturally im- 
planted in the Breaſts of all Men, whereby it 
judges even according to a Diverſity of Circum- 


ſtances, what is juſt, &c. And theſe Ileas or 


Principles are perpetual and immutable: And 
when the Will is conformably obedient to theſe 
Principles, it may then be faid to act in a juft 
and regular Manner. As to that Part of the De- 
finition, wherein it 1s ſaid, that Juſtice gives 
zo every one that which is his due: I ſay, this may 


be called the Property of Juftice. And as Par- 


ticular Juſtice is twofold, ſo likewiſe is the Eſ- 
ſence of Juſtice twofold, Wiz. conſiſting in a 
Diſtribution of Rewards and Puniſhments for 
Merits done, and Crimes committed. And, 
Secondly, In the Equality of Commutation, that 
an Injury be done to no Perſon. | 

But the Word Juſtice in a Diſſertation upon 
Law and Policy may be taken, even in a legal 


Senſe and Acceptation, as well as in a Divine 


and 
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and Moral One; and then it is taken for Ju- 
ſtice of Works, or (which is the ſame Thing) 
for Obedience due unto a Superior, or any o- 
ther Magiftrate ; or elſe for that Order, where- 
by Men are ſubje& and obedient unto Superi- 
ors: For Words ought to be underſtood accord- 
ing to the ſubje& Matter of them. Therefore, 
touching the Etymology of the Word Alciatus, 


in the Firſt Book of his Parergon Juris, thinks Cap. 19 


that Juſtice is fo called, quia vim fiſtat, that is 
to ſay, becauſe it hinders and puts a ſtop to 


Force and Violence. But Floroman, in 71 1. 1 
1 * 9 =8S 


Commentaries on the Juſtinian Inſtitutes t, wil 

have it ſo called, becauſe in ed Jus fiſtatur, that 
is to ſay, becauſe the Law has its Subſiſtence 
therein. And Jidore, in his Treatiſe touching 


the Signification of Words i, aſſures us; that} Cap. F- 
Juſtice is thus ſtiled, becauſe it is quafi Juris ſta- rus. D. v. 
tus, the Law being founded thereon, and pla- 


ced therein. Yet ſome maintain, tis more 
proper and ſimple to ſay Juſtum d Jure; and 
thus the Word Juſtitia is derived from the ge- 
niti ve Caſe of Juſtum, by adding the Latin Ter- 
mination or Particle (ti a) thereunto: As from 
Mſtum, Meſti, Meſtitia; and from Lætum, 


Læti, Lætitia. And therefore, in the Preface. 


to the 69th Novel, we find the Word Juſtitia 
has its Name, and is ſo called from the Thing 
it ſelf, viz. from that Right which it gives to 
every one, as it is his Right. Juſtice is the Ver- 


rue itſelf; and that which the Lawyers ſtile Jus, 
is the Exerciſe and Practice of that Vertue. 


+ Fuſtice is ſaid to be the Bonum ſupremum, the 
Law is ſaid to be the Bonum medium, and Ju- 


i- Prudence is ſaid to be the Bonum infimum . 4 12 Qz; 
Juftife requires us to give every Man his due, 
* 215 F pal EY 3 | the 
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| thi Law is co-affifting hereunto; and Juris-Pru- 
dence teaches us, how this may be done.” 
A s Juffice is taken in a twofold Senſe, ſo like- 
wiſe is Injuſtice underſtood in a twofold Manner: 
For contrariorum eadem eft Ratio & Diſciplina, 
There is one kind of Injuftice ; which being 
in Greek called Ah,, is in Enghſh tranſlated ' 
ani verſal Injuſtice ; and is what St. John in his 
firſt Epiſtle ſtiles a Tranſgreſſion of the Law; 
| and is ſometimes in Holy Scripture called 
* Rom. Aduxle, or Unrighteonſueſs ®. Now this kind of 
ch. 1. 9% Injuſtice is an univerſal Diſobedience, Contu- 
| | macy and Contempt of all Things, or Laws : 
| founded upon Equity: Such as was that in the 1 
| | Cyclops, denying, that the Laws were made for 
| ; them. Particular Injuſtice is taken ina more re- | 
ſtrain'd Senſe, for the defrauding of our Neigh- 
| bour ; which may happen even inthoſe Men, that 
3 are otherwiſe. accounted juſt in their Dealing: 
| As Cato was accounted unjuſt in Plundering the 
| Iſle of Oprus, and in laying violent Hands on him- . 
ſelf; and Brutus in pau Theſſalonica and Spar- 
za to the Ravage ofthe Soldiers. So on the con- 
trary, by a Parity of Reaſon, Univerſal Juſtice 
is an Obedience paid unto all Laws both Di- 8 
vine and Human, Civil and Natural; and is 1 
that which is oppoſed unto that which we = 
John 1. call Arche f, in which Senſe Philoſophers ftile 
5 3. Ariſtides' a juſt Man. Secondly, Particular Ju- 
* .  _ Rice is that which defends and preſerves the 
Order and Properties of particular Men; and 
=p renders an Equality in Contracts. And thus 
3 we ſay, that a Merchant or Tradeſman, who 
doo's not defraud his Chapman in the N 
be has with him, is a juſt Man. As we alla 
file him a Man of Juſtice; who is fitly _y_ 
2-3 . e 
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lified to be promoted to the Government, ana 


Adminiſtration of publick Affairs. And i 
this Senſe we find it taken in the Book of Ge- 


neſis , where Jacob ſays, So ſball my Ri eouſ-* Chap. 
neſs anſwer for me, in the Time to come, or to mor- 30. v. 33. 


row, as the Hebrew Text has it. 
- Having thus diſtinguiſh'd the ſeveral Appel- 
lations — Juſtice into their proper Claſſe 
ſhall here briefly ſpeak of them aſunder. For 
Univerſal Juſtice may be reduced to three Claſ- 
| ſes or Orders. The firſt of theſe points out 
Man's Duty unto God; and is a Queſtion, as 
it examines whether a Man can fulfil the 
Precepts of Univerfal Juſtice with a concomi- 
tant Grace, properly belonging to Theology. 
The ſecond is that which. regards the Order 


of Man in reſpect of himſelf; and this belongs 
to Moral Philoſophy, though ſome will not have 
this to be the end of Ethicks; that being the 


common Part of Ethicks, from whence the 
Rules of Oeconomicks and Politicks are borrow'd. 
But this ſecond Order do's nor rightly ſeem 
to be conſider d under the Head of univerſal 

uſtice, unleſs it be in an improper Manner. 
Therefore, the third Conſideration is the only 
. Buſineſs of a Lawyer. Tis here to be ob- 


ſerv'd, that the Schoolmen have another De- 


ſcription of legal and univerſal Juſtice, defi- 


ning it to be that Vertue, which perfects and 


qualifies a Man for the Service of his Coun- 


try: But which way 2 take it, whe- 


ther in this Senſe, or that of Ariſtotle, viz. for 
a Complication of all Vertues, the Conſidera- 
tion of both of them belongs to the Knowledge 
of the Law, as conſider d in its own Nature. 
For the Knowledge and Explication of all Laws 
LE OO C . | | both 
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both publick and private do's hereunto belong, 
tho we do not meet with it in the Body of the 
Fo = ee Wren 85 ES 
The Law is defin'd to be Ars boni & aqui : 
where by the Word Ars, I mean ſuch a Kno- 
ledge as is learn'd and acquir'd by Practice, 
and is profitable to human Life; it being part- 
ly collected from the Demonſtration of practi- 
cal Principles, and partly from the probable 
Arguments of ſound Reaſoning. The Words 
Bonum and AÆquum are here taken, for an exact 
and perfect Equity founded upon good Conſci- 
ence; or elſe for a certain general Rule of Ju- 
ſtice: And as the Word Bonum relates to uni- 
verſal ſuſtice; ſo the Word, AÆAquum has a Re- 
ſped to particular Juſtice. For the Word Æ- 
 quum may be underſtood to denote that which 
is ſuch by Nature; Equity being that part of 
Juftice, which is taught us by the Law of Na- 
ture. But by the Word Bonum we underſtand 
that which is good and profitable unto Men, 
as they are Members of Civil -Society, though 
it may ſometimes ſeem to deviate a little from 
"narural Equity,. | [5.201 
HFaving thus far treated of Juſtice, and of 
the Terms Lex and Jus, I ſhall next in order 
proceed to diſcourſe of what we call Juris 
Prudence, or the Knowledge and Study of the 
Law. Now Juris-Prudence is defin'd to be the 
Knowledge of Things Divine and Human; and a 
good Diſcernment between thatwhich is juſt, and 
that which is unjuft. I call it the Knowledge, or 
 Notitia of Things Divine and Human, becauſe it 
dos for the moſt part conſiſt in the Evidence and 
Demonſtration of natural Principles and Ideas. 
And in Latin I call it Scientia, in the 1 5 
1 | "AO = Senſe 


te 
9 
- 


the Law of Nations, &c. 
Senſe of the Word, as it is an Art and Me- 
thod; becauſe the Knowledge of Juſtice and In- 
juſtice is not acquir d by common Senſe alone, 
or by the natural Ratiocination of the Mind; 
but tis even comprehended under a certain 


kind of Doctrine or Method of Learning, and 


under the Precepts of Civil Prudence. 

All Laws are either of Divine or Human Au- 

thority, as [I ſhall obſerve more at large hereaf- 
ter. Among ſuch as are of Divine Authority, 
are the Law of Nature, and the Law of Nati- 


ons, the Law of Moſes, the Law of the Pro- 


phets, and Gy the Papiſts) the Decretal 
Epiſtles. But the Divine Law properly ſpeak- 
ing is that which is written in the Law 

' Moſes, and conſiſts of three Kinds of Precepts. 


Some of which are ftiled Moral, and theſe as 


natural Precepts have a perpetual Duration and 
Continuance; notwithſtanding the Law of Grace. 
Some of them are Judicial and Ceremonial; and 


 _ theſe have not been obſerv'd ſince the Law of 


Grace, or the Goſpel came into the World, 
unleſs it be ſuch alone as were renewed there- 
by. But Ægid. Bellamer remarks, that theſe 
Moral Precepts were precedent unto any writ- 
ten Law, tho no Puniſhment was expreſly an- 
nex'd and inflicted for the Trangreſſion there- 


of: Temporal Puniſnment being only intro- 


duc'd ſince the Law was reduc'd into Writing. 
But ſome of the judicial Precepts are ſtill 
obſervd among ſome Men in the World, 
notwithſtanding the Law of Grace or the 
. Goſpel, As for Inftance, that the Wife of 
a Brother deceas'd, cannot contract Matri- 


mony with her firſt Husband's Brother. And 


alſo, that Tithes are due without any certain 
. | „ Quan- 


25 


26 A Diſſertation on the Law of Nature, 
Quantity aſſign d. The Law of God is alſo 
called the Law of natural Reaſon, as well as 
the Law and Precepts of Moſes : And this was 
the fir/t Law that was given to Mankind. The 
ſecond Law was the Law of the Prophets, which 

E is more properly treated of by Divines and The- 

| ologifts ; and therefore I ſhall leave it to them. 

= The third Law was the Law of Kings and Em- _ 
| | perors choſen by the People, containing many "| 
| Species, as I ſhall ſhew by and by. Now theſe 
Laus of Moſes, and the Prophets, were invented 

and reduc'd into Writing (as ſome will have it) in 

the {ſecond Age of the World. Again, we have 

another Law called the Divine Law of Grace, 

and this is the Goſpel-Law abovementioned : Us 

TI ſhall come hereafter to ſhew, wherein this "4 

La of the Goſpel corrects the Law of Moſes ; 4 

and in what Reſpect the Apoftolical Law de- 

| clares and explains the Law of the Goſpel. 
Again, there is one Law of Nature, called = 

| the Lawof Nature, as it is common to all living 5 

| Creatures. A ſecond, which is called the Law 

| of Nature, according to that natural Reaſon which _ 

= - | accrues unto all Mankind, And a third, which is 

| | _______-called the Law of Nature as it were received. And 

| 

| 

| 


5 SS 


according to this Law, Wars were firſt made, 

and Dominions acquir'd, and the World was 
| divided into divers Kingdoms, Principalities 

5 and States: And this is properly called the 

F Law of Nations. And theſe three Kinds of 
Laws were in the World, long before any po- 


4 ſitire written Law was made. nie, 

= The firſt Law that was invented and diſco- 

6 ver d in the Zra of Time, when God created 

= 3} Man after his own Image, was called the Law ' 

i of Nature, as adorefaid :- And this is twofold, 
-* jor. e „„ „ . 


VI; 


* 


the Law of Nations, &c. 
wiz; The Law of Nature, as it is common to 


all Things created; and the Law of Nature, 
as it needs a rational Being: Which is the 


ſame Diſtinction with that which the Doctors 
call the Primary and Secondary Law of Nature. 


For this Primary Law of Nature is the ſame 
with that which they ſometimes ſtile the Com- 
mon Law of Nature And the Secondary Law of 


Nature is the ſame with that which they ſome- 


times term the natural Law of Reaſon. Now 


this firſt common Law of Nature was dehver'd 


and made known unto Man at the very Time 


of his Creation, and the Creation of all other 


living Creatures made for the Service of Man, 


according to that Saying of the Pſalmiſt*; for pſalm 8. 
which ſee the Pſalm it ſelf: And it is, there- v. 6, &c. 
fore, ftiled Common; becauſe it is implanted 


both in Brutal, as well as Rational living Crea- 
tures without any Diſtinction. For this Prima- 
ry or Common Law of Nature, in Latin called 
Jus primavum naturale, comprehends in it ſelf 
a natural Kind of Inftin& or Inſtitution; As 


the Conjunttion of Male and Female, the Pro- 


creation of an Of-ſpring, or the getting of 
Children, and the Education and Nurture of 
them; and all ſuch other natural Appetites as 
are common to all Animals. And, Secondly, At 
the Time of Man's Creation, there was alſo 
another Law of Nature given us, which is cal- 
led, the Law of right Reaſon, or the Secondary 
Law of Nature : And this is, therefore, calted 
the Law of right Reaſon ; becauſe it is not com- 
mon to Brutes, but only to ſuch Perſons as 
are endued with human or right Reaſon; And 
this is exemplify'd in our Religion towards God, 
in our Obedience towards our Parents, in Self- 
J 8 Preſer- 
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Preſervation,” and in a Love and Zeal for our 


Country, and the like. And upon this Law of 
Nature likewiſe depends that excellent natural 
Precept, of doing the ſame to another, that 
you would have done to your ſelf. Which 
was afterwards confirm'd to us both by the old 


* Mat. Law, as well as by that of the Goſpel *, and (as 
3 St. Paul ſays) by the Law of the Apoſtles alſo f. 
ch. . Now this natural Law of right Reaſon is fre- 
+ Gal. ch. quently called the Law of Nations, and ſome- 
$: times the primary Law of Nations; becauſe Na- 


tions, or Men alone, do only make uſe of this 


Law: TH {4 


At the [Time when this natural Lau of right 


Reaſon was firſt int roduc'd in the World, there 
were no other Laus or Conſtitutions among 


Men to govern themſelves by; but Mankind 
liv'd in a State of Nature, and had all Things 


in Common among them: For Bartolus, and the 


Doctors, do all agree, that Meum and Tuum 
were then found out, and diſcover d in the 
World, which have given Mankind ſo much 


Trouble ever ſince their firſt Diſcovery. And, 
according to this Law of Nature, Men liv'd for 


ſome Time, till they began to multiply and in- 


creaſe upon Earth, and to become injurious un- 


to each others natural Night and Subſiſtence. 


For no ſooner did the Number of Mankind be- 
gin to increaſe and multiply (as aforeſaid) but 


the Malice and Wickedneſs of Men did like- 


began the Diſtinction of Dominion and Proper- 


wife increaſe with them, inſomuch that they 
cou d not live by this Law of Nature alone: 


Whereupon the Nations, and People of the 
Earth, did agree among themſelves upon cer- 


tain Laws and Human Inſtitutions. And hence 


the Law of Nations, &c. 


ty among Men, making certain Laus and Con- 


ſtitutions; that no one ſhou'd by way of Inva- 
ſion enter into another Man's. Poſſeſſion: And 
from this Diſtinction of Property aroſe Wars, 


Captivity, and Services among Men. Hence 


alſo Nations began to contract with each other 


about Things thus divided and diftinguiſh'd in- 


to Property: And by this means a third Law 
came into the World; which introduc'd Wars, 


Captivity, Services and Contracts. And this 


was properly ftiled in Latin the Jus Gentium, 
and in Engliſh, the Lau of Nations. Men liv'd 
on theſe three Kinds of Laws from the Time of 
Adam's Creation till the Days of Moſes, exclu- 
ſively : And this I call the firſt Ara, or the Æra 
before the Law of Moſes, within which Period of 


Time we had three Laws given us (as aforeſaid). 


viz, The primary common Law of Nature; The 


ſecondary Law of Nature, or the Law of natural 
Reaſon : And, Laſtly, The Law of Nations, in 


other Terms, called the ſecondary Law of Na- 
ture, becauſe the primary Law of Nations is the 
ſame with the Law of Nature afor=ſaid. But 
of theſe more in another Place. 3 | 

After this Period of Laws came the ſecond 
Era, which is commonly called, The Time un- 


der the Law, wherein there were Three other 


Species of Laws deliver'd, namely, 'The Law of 
Moſes ; the Law of the Prophets ; and, the Civil 
Law in the general Senſe of the Phraſe. For 
when God ſaè the Malice of Men to abound on 
Earth, He himſelf gave a Law unto the World; 


and caus d the fame to be expreſs'd in Wri- 
ting by his Servant Moſes, giving the Law un- 


to Moſes upon Mount Sinai. And this is called 
the Moſaick Law, conſiſting of the ten Command- 


29 


ments; 


* 


* 8 de 8 


30 A Diſſertation on the Lam of Nature, 
| ments: Or in other Terms, it is ftiled the 
Decalogue, Law; importing the ſame Thing as 
the Law of the ten Commandments. In this 
Law of Moſes there are alſo ſome other Pre- 
cepts which are called Myſtical ; that is to ſay, 
ſuch Precepts as are deliver'd under Types and 
Figures: Some of which were Sacramental ; and 
others only Ceremonial. Now theſe Precepts of 
the Decalogue are all immutable and eternal 
(ſaving one) and are called moral Precepts, be- 
cauſe they reſpect the Manners of Men, and 
che Methods of living an honeſt and happy 
Life: Then in Proceſs of Time there was ad- 
ded to this Law of Moſes a ſecond Law, called, 
The Law of the Prophets; which is the Lau 
that (after the Pentateuch ) runs throughout 
the remaining Part of the Old Teſtament. And 
tho the Law of Moſes and the Prophets be ob- 
ſerved even to this Day, in reſpe& of its moral 
Precepts; yet as to the myſtical Precepts there- 
of, we find them both chang d in ſome Reſpects, 
not only by the Goſpel-Law, but even by the 
Canon Law too. Calderinus thinks, That the 
Law of Moſes may be quoted in Courts of Ju- 
dicature at this Time fr the Deciſion of Cau- 
ſes; and ought to be obſerv'd in ſome particular 
Caſes. $ [FP EI 204 = 
Afterwards, when the World grew more nu- 
merous, and daily increas d in Wickedneſs (as 
aforeſaid) it was found, that Men could not 
live by the Law of Moſes and the Prophets alone: 
And therefore a new Law ſuperven'd, which 
was called the Civil Lau, in the general Notion, 
of the Words. And this Law had its firſt Ori- 
| = from Kings, and other Rulers of the 
orld, Men living by the Law of Nations (as 
1 alreadʒ 


* 


— 


| , 
already related) till this laſt Law came into 
the World. For it muſt be obſervd, that 
even by the Law of Nations, the People of the 
Earth choſe unto themſelves Kings, and other 
Governors of their reſpective States, according 
to their Humours, that they might be the more 
commodiouſſy ruled, and protected by them, 
according to ſome Law: And to him they 
yielded Obedience; and were govern'd by the 
Laws, which their Kings and Princes made 
for them, which in the largeſt Senſe of the 
Words were ſtiled the Civil Law. And thus, 


according to Baldus, in his Treatiſe of Schifm, 


Kings were originally by the Law of Nations; 
tho the Nature, Extent, and Object of their 
Power, ariſes from the Civil and Municipal 
Laws of their reſpective Dominions; and is di- 


rected by it. And herewith a_ Andreas 


Heme, ſaying, That Kings were the firſt Lords 
and Rulers of the World, invented among Men 
by the Zaw of Natiom, and continued by Civil 


and e 74g Laus. For though Emperors 
a | | 


have been new Invention only, vz. fince 
the Time of Chriff's Incarnation, or then about: 


Yet Kings were ever, and at all Times, even 


þ 


before our Saviour's Coming upon Earth. 


The firſt Emperor that ever was in the World, 


was Oftaviazus, commonly called Auguſtus Czfar; 
who, according to Hiſtorians, reign d Emperor 
at the Time of Chrift's Coming in the Fleſh; 
tho the Gloſs on the Mum Civil Law main- 
tains, That Julius Cæſar was the firſt, and Au- 
2 the ſecond Emperor; as I hall ſhew 

ereafter, in treating of the Roman Law. 

Theſe Kings being therefore thus created and 
elected, by the Conn of the People, they made 


ſome 


| 
| 
' 
' 
: 
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32 A Diſſertation on the Law of Nature, 
fome Laws for the Government of the State, 
and for the Good of the Commonwealth, over 
which they preſided: And from hence the Civil 
Law, in the general Import thereof, had 


its firſt Riſe and Beginning; as aforeſaid. 


Now, the firſt King that gave Civil Laws to 
the Grecians, was King Foraneus: And hence, 
according to the Opinion of ſome Men, we 
derive the Latin Word Forus; which ſignifies a 


Place, or Court of Judicature. In the ſame 
Manner King Mercurius Triſmegiſtus gave Laws 
to the Egyptians, Solon to the Athenians, and Ly- 
curgus to the Lacedemonians ; and Numa Pompili- 
us alſo gave ſome Laws to. the Roman People. 


And all theſe Laws were, therefore, called Ci- 


vil Laws; becauſe each of the ſaid Common- 
wealths, in Latin ſtiled Civitates, did make uſe 


of ſome Law or other eſtabliſh'd by the Autho- 


rity of the ſaid Kings. And thus Rome was 
govern'd by thefe kingly Laus till the Time of 
Tarquinius Superbus, the 7th King of Rome, who 
being depos'd for his Tyranny, the kingly Pow- 


er was extinguiſh'd in him, as I ſhall elſewhere 


obſerve, in diſcourſing of the Roman Law. So 
that from what has been ſaid, it appears, That 
the Civil Law, in the large and general Accep- 


tation of the Words, is that Law which has its 


Riſe and Authority from the Civil Power ; and 
the Civil Power is that which governs a King- 


dom, State or Commonwealth. Thus if we 


conſider the three Aras, or Periods of the 
Law, in reſpect to its Invention, we ſhall find, 
that there have been nine Tables or Species 


* Abb. ia thereof, ſince the Beginning of the World *, 
c. I. x. I. I. i. The Primary and Secondary Law of Nature, 
and the Law of Nations, in the firſt Era. The 


Law 


4 1 
* 
U : 
Ll 
i * 
„ 41 
19 
15 &* 
i: 47 
F id 
. + 
i 
N 25 
4 * 
* 
| 7 
1. 
S l Z 
; 
My 
* 
N N i 
; } 
4 
K 
x = - 
* 78. 
+. * 
4 — 
{ ** * of 
: a 
S+4 , 
3 / 
8 4 „ 
4 
17 
= 
Mu 
4X7 
” 4 A 
| 1M 
1 
1 y N g 
N * 4 
: 4 WE. 
: Wo 
9.2 
11 
1 
** P. 
F &4 
1 
10 
nn 
1 5 
1 
t Wh 
[1 N 
Wo 
+ 
\ 
8 
. 
* Ver 
=_— 
* * 5 
£495 4 EP 
V, bf 
— 
. 
a * 
R 
* 
. 


CY * — TE 1 " \ * 
1 | by f : » A OP E o © ER”. * 2 - 
- N 


> * 


\ 


Ide Law of Nations, dc. 


Law, ſtrictly fo term d, and the Canon Law, 
in the third Ara. I ſhall, in the enſuing 
Chapter, ſpeak of the primary and ſecondary 
Law of Nature, the Law of Nations, and the 
Civil Law, generally ſo called; Oc. 


55 „ 
| aa a e 
BJ) KBYXKBIVEST) A ::& 


nA rER the Second, 
1 HAVE obſerwd in the foregoing Chap- - 


1 ter, That the Law of Nature is twofold, 
viz, That which is commonly ſtiled the primary 
Law of Nature; and that which is ſtiled the ſe- 
condary Law of Nature. The primary Law of 
Nature, according tothe general Definition of 


it, is that which Nature has implanted in, and 
©. taught unto all living Creatures in common. 


As the Procreation of Children, and the Edua 
cation of them, in Reſpect of Man, and the 


like; the Conjunction, or carnal Copulation of 


Male and Female in brute Beaſts; the Nuttare 
of their Young, and the like: And this is (as 
J have ſaid before) properly called the prima- 
7y Law of Nature. The ſecondary Law of Na- 
ture is the Law of right Reaſon, which accrues 


unto Mankind alone as the only Being upon 


Earth that has Reaſ6n for its Guide. No 
the Laiv of Nature, as it is underſtood and taken 
in this Senſe, is that Knowledge and Confent of 
Opinion, which is either naturally, or elſe by 


- 


Law of Moſes, the Lau of the Prophets; and 
the Civil Law, generally ſo called, in the ſe- 
cond Ara. And the Law of Grace, the Civil 


Divine Inſpiration, implanted and infus d ima 


3. 


- 


| know. and diſtinguiſh the lame. So that that is 


A Diſſertation ou the Law of Nature, 


the Minds of Men, touching the Duties of Mo- 


rality and good Manners ; and it propounds un- 


to Mankind the beſt and moſt perfect Way of 
Life, by commanding thoſe Things which ought 
to be done, and forbidding the contrary, This 
- ſecondary Part, or Species of the Law of Na- 
ture, according to the Notion of ſome Perſons, 
is acquir'd only from Nature it ſelf ; and be- 
ing born with us, or imbib'd and ftamp'd upon 
us at the Time of our firſt Being, is not learn d 


by Reading, Education or Converſation ; nor 
is it acquird by any Human Learning; all 


Mien being by their Birth moulded and form'd 


hereunto. For the Law of Nature is that which 
is evident of it ſelf, and wants no Demonſtra- 
tion, flowing from the firſt Principles of the Law 


of Nature, viz, That which is Good ought to 
be embraced, and that which is Evil ayoided : 
But the Principles of the ſecondary Law of 
Nature are not fo clear and evident of them- 
ſelves : For a natural Law, in this Senſe, may 
be given in fuch an obſcure and unknown 
Manner, that we may, in fome meaſure, be 


excus d from the Tranſgreſſion of it, by reaſon 


of invincible Ignorance, as already hinted. 
And the ſame Thing may be ſaid of firſt Prin- 


eiples. But the Definition of the Law of Na- 


ture, as given here, and in the firſt Book of | 


the Digeſts, is commonly impugn'd, and im- 


12 called the Law of Nature, becauſe 


tes are not endued with Reaſon ; and con- 
ſequently, they can have no Law or Rule to 
| ak and direct themſelves; and therefore 
rutes are not the proper Objects of Right, 
becauſe they want Senſe and Underſtanding to 


TO 


pulation or Con junction with each other, ac- 


O 
in the Copulation of Male and- Feniãle. Be- 


the Law of Nations, 8&&i 


properly called the Law of Nature, which Naz 


ture has taught and furniſh'd out unto all 
Men, having its original Riſe from God him- 


ſelf: And ſuch is that which we call Religion 
towards God; Duty and Obedience towards 
dur Parents; and a Love and Zeal for our 
Country, c. Now all thefe Truths, or Prin- 


ciples, are contain'd in the Decalogue; and, 
in ſhort, this Law comprehends this natural 
Precept of doi ng to another that which you 


have done unto your ſelf. The Decalogue in 
the ſeveral Precepts therein contain d ſhews 


us, what Kind of Knowledge this Law teaches 


us. "Tis faid, That Juſtinian has taken the 


Law of Nature in too large a Senſe, and in a 


very groſs Manner, when he uſes it for a na- 
tural Inclination or Inftin& ; and that he ought 


rather to have defin'd and calld it 5ogyas eu 
xas, than the Law of Nature. But the Do- 
ors ehdeavour to maintain this Definition; 
ſaying, That the Law of Nature is that which 


f Nature has taught every living Creature in ſus 
genere, that is to ſay, according to the Way and 


Manner that God has created every living 
Creature. For Brutes have a promiſcuous Co- 
cording to their own proper Motion and Im- 
pulſe, whereby or wherewith they are created, 


without any certain Kind of Reaſon; but by 


natural Inftin& alone; for they do not under- 
ſtand, what is fit and decent to be done. But 
Man has a rational Judgment and Underſtands 
ing, and ought to uſe and exerciſe the fame. 


For he naturally knows 4nd underſtands, that 


Comlineſs and Decency ought to be conſider d 


D adss, 
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5 ſſdes, in defence of this Definition the Doctors 

ay, that this Definition ought to be under- 


, * 
* - 


A Diſſertation on the Law of Nature, 


Rood of the Primary, and not of the Secondary 


Law of Nature, ſtiling the Primary Law of Na- 
ture, that which Men have in common with 
- Brutes. And to this Primary Law of Nature 

this Definition is beſt adapted, fince it only 


conſiſts in Inſtin& and natural Inclination, and 
is common to Men, as well as other Animals. 


Such is the Love of Man's ſelf, Self-Preſervati- 
on, the avoiding of Things hurtful, and pro- 
riding Things neceſſary for Life, the Procrea- 

tion of our own Species, and the Care there- 


of, &c. The Secondary Law of Nature is that 
which is only fitted and adapted unto Man; 


and, this conſiſting in natural Reaſon only: 


It makes a Diſtinction between Mankind and 


all other Animals. Now the Effects and Con- 
ſequences of the Primary Law of Nature are 
thoſe two that follow, viz. Firſt, The carnal 


Copulation of Man and Woman, or Male and 


Female. And, ' Secondly, The Procreation and/ 


Education of their Children, GO. 
Cicero in the firſt Book of his Offices, ſays, 


That the Conjunction of Male and Female for 
the ſake of Procreation, is an Appetite com- 


mon unto all Animals; and ſo likewiſe is the 
Care and Nurture of their Of-ſpring implant- 


ed in them all by Nature. Altho'- the Law of 


Nature is ſo far immutable and perpetual, 


that it cannot be weaken'd or taken away by 
any Human Law; yet it may receive and admit 


of ſome due Temperament and Qualification, if 


the Neceſſities of the State and Commonwealth 


do require the ſame; for, to promote the Peace 
and Tran uility thereof, it may be * 
he 


by the Wiſdom of the Civil Law. 


__ the Lam of Nations, &c. 37 
The Emperor Juſtinidn reckons the Effects 
and Conſequence of the Law of Nature to be 
two, viz. The Conjunction of Male and Fe- 
male; And, Secondly, The Procreation and E- 
ducation of Children, &c. as aforeſaid. Touching 
y the firſt of theſe in Reſpe& of Man we find, 
that Matrimony was introduced by a manifold 


715 Law. Hy, By the Law of Nature in Reſpe& of 
the Conjunction of Man and Woman. Secondly, 
By the Law of God in reſpect of its Inſtitution 
| and expreſs Appointment ; for God appointed 
| Wedlock unto Man and Woman in Paradiſe ; 
* and from hence God is ſaid to be the Author, | 
Guardian, and Preſident of Wedlock*, accord-* 32 Q.4, ; 
ing to the Canon Law. Thirdly, By the Law of4 | 
Nations, in reſpect of that Conſent, whereby 
Matrimony 1s contracted; as all other Contracts, 
which are perfected by Conſent, are ſaid to be 
| by the Law of Nations. And, Fourthly, By 
the Civil Law in reſpe& of the Form and So- 
lemnity of Matrimony, and the Prohibition of 
| certain Marriages. But in the Deciſion of Ma- 
— {| —  trimonial Cauſes, there are five Laws to be 
1 conſidered, viz. Cuſtom before the Law of N 
ſes. Secondly, The Law of Moſes it ſelf. Third- 
ly, The Civil Law of the Romans, the Law of 
the New Teſtament, and the Canon Law. The 
| ſecond Effect of the Law of Nature, is the E- 
ducation of Children. Now touching this Pri- 
l mary Law of Nature it is ſaid, that there is a 
natural Spur, which exhorts and incites us 
much to the Education of our Children. P- 
5 tarch obſerves, That Nature has therefore plac d 
1 in the upper Part of a Woman's Body to ſhew, 
dat an 7 ought to be treated with all Gen- 
tleneſs and I — Therefore Education, 
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A Diſſertation on the Lam of Nature, 
in reſpe& of natural Ihftjn&, heck Parents 
are mov'd to educate and maintain tt 


in reſpe& of Neceſſity, it is founded on the 


ir Chil- 
dren, is founded on the Law of Nature; but 


Civil Law. For by the Civil Law a Father 


may be compelled by the Office of the Judge 
10 maintain his Children, according to the 
Meaſure of his Eftate ; and not enly thoſe that 
are under the Father's Power, and that are 
born in juſt Marriage, but alſo his emancipa- 
ted Children, and thoſe which are ſtiled Natu- 


ales tawum. And tho? Children born in In- 


ceft, and ex damnato Coitu, according to the Ri- 


| gor of the Civil Law, are not to be maintain'd, 


yet by the Equity of the Cauẽsm Law, the Fa- 


ther is bound to maintain even theſe Children 


alſo. Whilſt the Law of Nature was the Rule 


of Man's Life, Men fought for no larger Ter- 
ritories, than they themſelves could compaſs 
and manure; they erected no other magnifi- 

cent Buildings, than ſufficient to defend them 


from Cold and Tempeſt; they cared for no o- 


ther Delicacy of Fare, or Curioſity of Diet, than 


- os 
to maintain Life. 
GS: oF n 


0 the Law of Nations. 


F FAving already explain'd the Law of Na- 
1 ture, before I proceed to ſpeak of a po- 
ſitive Law, it will not be amiſs to ſay ſome- 
thing of the Law of Nations, ſo far as it relates 
to the Reaſou and Eſſence of a Law. Firft, 1 

| cauſe 
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the Law of Nations, &c. 


aue it has ſuch an AMﬀinity with the Law of 
Nature, That ſeveral Perſons confound it with 


the Law of Nature, or (at leaſt) think it to be 


4 certain Part of the Law of Nature. Secondly, + 


Becauſe in the very Manner, as it is diſtinguiſh'd 
from the Law of Nature, it has a nearneſs of 


kin unto it; and is (as it were) a Medium be- 


tween the Law of Nature, and a poſitive Law 
of Man ; and is more nearly related to the for- 
mer Extreme, than to the latter : And, there- 


fore, by treating of the Law of Nations, here 
I ſhall make a more agreeable Tranſition to the 


Law of Man, properly ſo called; or (in other 
Terms) ftiled the poſitive Law of Man 


That there is ſuch a Thing as the Law of 
Nations, all Perſons do agree in and fu 
as a Thing certain and not to be doubted, e- 


ven from the moſt frequent Uſe that our Law- 


Books make of this Expreſſion: For the Givil 


Law mentions it often, and ſo do's the Canon 


Law too. But becauſe this is an equivocal Ex- 


preſſion, we ought to diſtinguiſh it according to 
the proper Signification, wherein Lawyers only 
underftand it. For the Word (Jus) ſometimes 


ſignifies a moral Power or Faculty, ad rem ali- 


quam vel in re aliqu#: Whether it be true Do- 
minion and Property, or only ſome Participati- 
on thereof, which is the proper Object of Ju- 
flice. Sometimes the Word (Jus) ſigniſies a 
Law, which is a Rule of Living, and doing that 
which is honeſt and virtuous; and, according 
to the former Seriſe of the Word, is the Eſſence 
of the Lax it ſelf; as it ordains and appoints a 


certain Degree of Equity in all human Affairs 


of Life: And as this Eſſence is the Law it ſelf, 


fo. the Word (Jus) is co-incident with the 
5 e 17770 
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40 A Diſſertation on the Law of Nature, 
| Latin Word Lex. From whence we have theſe _ 
ſhort 'Terms, which we make uſe of; calling 
the firſt Jus honeſtum, and the ſecond Jus uti- 
de; or the firſt Jus legale, and the ſecond Jus 
reale. Therefore each of them may be divided 
into the Law of Nature, the Law of Nations, 
and the Civil Law. For that is called, Jus utile 
naturale, when it is given by Nature it ſelf, as 
flowing from it, 1 with it: And 
jn this Senſe, Liberty may be ſaid to be deriv'd 
from the Law of Nature. That is called Civil 
Right, which the Civil Law introduces; as Pre- 
ſeription, Adoption, Emancipation, c. And 
that is called, Jus utile gentium, or Right ac- 
cording to the Law of Nations, which was in- 
troduc d by the Law of Nations. Now the 
Law of Nations is nothing elſe but the gene- 
ral Voice and Conſent of Mankind introduc'd 
in reſpe& of Perſons, rendring ſome Men free, 
and other Men Vaſlals. It makes ſome to be 
ſui Juris; and others do hereby become ſub- | 
ject to the Power of a Father. Some Perſons 
do hereby become Judges, and adminiſter the | 
Law unto others; and ſome admit of Juriſdi : 
ction to be exercis;d over them. Now this | 
Law of Nations is not ſubje& to the Power 
of Princes: And for this Reaſon, the Law of 
Nations can neither be abrogated nor repeal'd 
by the Prince, nor by the Force of Cuſtom in a 
State; becauſe it was introduc'd by and found- | 
ed on natural Reaſon. And tho? God has ſub- | 
jected all other human Inftitutions to the Pow- 
er of Princes and Sovereign States; yet he | 
has not made the Law of Nations ſubject there- \ 
unto. It was by this Law of Nations, that 
the Diviſion of Things was found ont and in- 
by. = 4 + LET 1 8 #7 0 f N * troduc'd 
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the Law of Nations, &c. 
troduc'd among Men, as Meum and Tuum was. 


And from hence, Diſtinct Kingdoms and ſepa- 
rate Properties aroſe among Princes: The di- 


ſtinct Dominions and Territories of Kingdoms 
being 3 owing to the Law of Nations. 


For the Preſervation of Men and Things, ſayͤs 


a great Author, theſe two great Luminaries 
were here appointed upon Earth, viz. Magi- 


ſtrac) and the Prieſthood, in Latin called Inperi- 
um and Sacerdoti um, after the Manner of thoſe 


two great Lights in the Heavens; and their 
Offices are diſtinct and ſeparate. 3 

The Law of Nations is of much larger Ex- 
tent and ſuriſdiction than the Civil Law, as 
deriving its Authority from the joint Conſent 
of all Men, or (at leaſt) from the Concurrence 


of moſt Nations in the World: I ſay, of moſt 


Nations; becauſe there is ſcarce any Law be- 
ſides that of Nature (which is even ſometimes 
ſtiled the Law of Nations) that is common to 
all Nations. Yea, what is reckon'd the Law 
of Nations in one Part of the World, is not 


accounted ſuch in another Part thereof, As I 
ſhall ſhew in ſpeaking of Captivity and Poli- 


miny. The Law of Nations is prov'd after the 
ſame Manner as the unwritten Civil Law is, 


viz. By continual Uſage, and the Teſtimony of 


Men skilful in Hiſtory, and the Laws them- 
ſelves : The Law of Nations being the Daugh- 


ter of Time, and a well gather'd Experience. 
And to this end, are the Annals of former A- 


ges of ſingular Uſe and Advantage. _ 
It has been faid, that the Law of Nations is 
that Law, which natural Reaſon has ordain'd 


and enacted almoſt among all Nations. And 
by this Law Wars were firſt introduc'd, and di- 


is ſtind 
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42 A Diſſertation on the Law of Nature, 

ſitinct Nations and Kingdoms were erected, and 
Lands ſet out with Metes and Bounds unto Men. 
Nor were theſe Things alone the only Product 
of the Law of Nations; but this Law alſo intro- 
duc'dthe Building of Houſes, Commerce, Manu- 


miſſions, and the Inftitution of all Obligations: 
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Except thoſe few, which were afterwatds intro- 
duc d by the Civil Law. And this in a firi& 
Senſe is properly called the Law of Nations, 
which otherwiſe in a more extended Accepta- 
tion is ftiled the Law of Nature it ſelf: And 
hence it is, that the Doctors have diftingutſh'd 
it into the Primary and Secondary Law of Nati- 
ons. For the Law df Nations is divided into two 
dies or Parts, as the Law of Nature it ſelf is. 
 'The firſt is ſtiled the Primary Law of Nations; 
and is that Law, which was introduc'd by na- 
tural Reaſon at that very Time, when Nati- 
ons, of rather Mankind it ſelf began to have 
a firſt Being without any formal Conſtitution, 
or enacting Power among Men. And proper- 
ly ſpeaking, this is nothing elfe, but the Secon- 
dary Law of Nature, or ſuch Ideas and Noti- 
ons, as God himſelf has imprinted on the 
Minds of Men; and by theſe Ideas and Noti- 
ons our natural Reaſon judges and determines 
for us, what is decent and fit to be done: And 
in this Senſe, Religion towards God proceeds 
from the Law of Nations. Indeed ſome Per- 
ſons have diſputed, whether this Religion be 
a Matter of publick Right; that is to fay, 
whether it belongs to the Jus Publicum or 
not; becauſe according to them it is a Sa- 
erament. But I can ſee no Reafon, why it 
ſhould admit of any Diſpute. For ſince God 
do's not ſtand in need of our good Works, I 
| ; | | Cans 


the Lam of Natiant, &c. 


cannot learn of what Advantage this Diſpute 


can be to any one; it being our own private 


Intereſt to fear God and reverence the Deity, 
Nor is this Religion towards God a Sacrament 
then, but it is the Force of Reaſon radicated 
in Mankind by Nature it ſelf, and is even 
common to the Gentiles, who have no ſch 
Things as Sacraments.” From whence the Poet 
Statins ſays, Primus in orbe Deos Timor fecit. 
Fhe Second Part or Species is that which we 


call the Secondary Law of Nations. And this 


is that Law, which all Nations and States 
make Ute of, from its being conſtituted and 


made into a Law. And tho' it proceeds from 


a Kind of natural Judgment; yet it was not ſim- 


ply fo from the beginning, but was afterwards 
nſtituted, and had its Being from the common 
Uſage of all Mankind, and from human Ne- 
ceſſities requiring the ſame. And this is pro- | 


erly called the Law of Nations, which I have 
re defin'd to be that common Uſage and 
Cuſtom, which is receiv'd among Men, in or- 
der to diftinguiſh it from the proper Law of 
Nature. Now this Secondary Law, of Nations, 


ſometimes recedes and eftranges it ſelf from 


the proper Law of Nature ; and do's in ſome 
Meaſure detra& from it by introducing Servi- 


ces and Vaſſalage: And ſometimes it adds 
thereunto in diſcovering de novo the Properties 
of Things. And 'tis to be obſerv'd, that the 


Law of Nations in our Law-Books is ſome- 
times taken for the true and- proper Law of 
Nature, and ſometimes for that Law, which 

is common unto all Mankind, either from 

a general Obſervation thereof, or elſe from 
ſome kind of Conſtitution and Uſage, for that 

ak J * P 0 3 3 | | it 


44 


culiar Law of any State or Commonwealth. 
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A Diſſertation on the Law of Nature, 
it is obſerv'd among all Nations as a Law. 
And ſometimes. the F 

the Law of Nations: For the Law of Nature, 
as it is proper to the Nature of Man, is the 
Law of right Reaſon; which in reſpect of the 


Effect and Uſe of it, is alſo called the Law of | 


Nations. And it is alſo tiled the Common Law, 
whenever it is propounded and made the pe- 


Altho' this ſeems proper to the Civil Law; 
yet in this reſpect ch 


of them do not in all Things agree with na- 
tural Reafon, but either adds or detracts ſome- 


thing from it. But herein it differs, viz. For 
that the Secondary Law of Nations is conftitu- 


ted and obſery'd almoſt by all Nations, and is 


founded upon a kind of Ratiocination, according 


to the Exigencies of human Neceſſities ; but 
the Civil Law is only conftituted and ordain'd 


in that, or this particular State or Common- 


wealth fo requiring it. Moreover, the Civil 
Law not only ſometimes recedes from the Law 


of. Nature, but alſo from the Law of Nations. 


For by the Law of Nations all Trade and 


Commerce are free, but by the Civil Law or 


by a Municipal Statute, the Exportation of Corn, 
Wine, Oyl, Cc. may be prohibited; the * 


ceſſity of the State or Commonwealth requi- 


* 


ring the ſame. 


F 


The good Effects and Conſequences of the 


7 


Law of Nations, was Religion towards God : 
J mean a certain kind of Reverence and Wor- 
ſhip paid him, whereby the Mind of Man has 
determin'd God to be an Omnipotent Creator 
and Preſerver ef all Things, and a Bene factor 

. VV to 


aw of Nature is put for 


| ct the Secondary Law of Nati- 
ons agrees with the Civil Law, viz;\ That both 


* 
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the Law of Nations, &c. 
to juſt and righteous Men, and a Puniſher of 


the Mind of Man judges God to be fear'd, 
worſhipped, and called upon. For tho' the 


5 Knowledge of the Divine Law be obſcur d much 


by original Sin, yet it is not wholly extinguiſh'd. 
For as Cicero obſerves in his Tuſculan _ 
ons, There is no Nation ſo fierce and bruitiſh, aud 
no People ſo ſavage, but that they have their Mind; 
ſeaſon d and endued with an Opinion and Beli of 
a God. Indeed, there are many, that conceive 
and entertain evil Thoughts of the Divine 
Majeſty through a vicious Courſe of Thinking 
and Living; yet they all acknowledge ſome 
Divine Power and Nature exiſting. And a- 
gain in his Second Book of the Nature of the 
Gods, he expreſly ſays, That the Being of a 
God is innate unto all Men, and is a Part of 
Knowledge engraven on the Minds of Men : 


So that according to him the Being of a God 


is an innate Principle, and an Idea impreſs'd 
(as it were) on the Mind of Man. 

., The Second good Effect of the Law of Nati- 
ons, is a filial Piety and Duty towards our 
Parents, and a Love and Zeal for our: Coun- 
try; that is to ſay, a due and proper Obedi- 


- "ence to our Parents, and a Submiſſion unto 


the Laws and Welfare of our Country. And 
hence it is, that Ulpian ſays, That a Son, who 
uſes any Contumely towards his Father and 
Mother, whom he ought to honour and re- 
verence, ſhall be ſeverely puniſh'd ; for the 
| Perſon of the Parent ought to be held with the 
Son, as Res ſancta & honeſta, Yet we ought ra- 


evil Doers. And for this Reaſon it is, That 


ther to obey our Father than our Mother *, + D. i "Pg 
where they command Things indifferent in l. 5. 4. 8. 


their 


46 A Diſſertation on the Law of Nature, 

their own Nature; and the Power of the Father 
. ii. 10. infers this, which Power is not in the Mother *, 
as being the weaker Veſſel. Here the Doctors 
t a Caſe, viz. That if a PFilius-jamil has 
let himſelf out to Hire, to work for ſome Ar- 
tificer for a Time certain, and has promis'd 

not to depart from him within that Time, and 
l yet notwithſtanding the Father calls him -Home. 
| Quere, Whether he ought rather to obey his 
i Father's Command, than keep his Promiſe ? 
Y And by what I have ſaid before, He ought 
Bi | rather to obey his Father, fince this Obedi- 
| - ence ariſes from the Law of Nations. Bat 
6 | Allericut, as quoted by Claudins, decides it on 
the contrary, namely, That we ought not to 
| contravene our Contract, when we have once 
made one; For a Contract is alſo founded on 


| | 5 the Law of Nations, as well as filial Obedi- 
4 ence: And this (I think) is a right Opinion, 
=_. it being Fomentum fidei ſervandæ. And this 
| makes bor what is commonly ſaid, viz. That 
a Filius-famil, or a Perſon under the Power of 
| a Father, may be as well oblig'd by his Con- 
4D. 5. 1. tract, as by any Offence he ſhall commit f; 
57-29.2. And ſuch a Son may be impriſon'd, till ſuch 
92. Time as he per forms his Covenant l. Ta 
ED 4-4 By the Law of Nations tis faid ; Thar we 


My ought to ſhew a Love and Zeal for our Coun- 
try, and yield a due Obedience unto its Laws, 
and an entire Submiſſion to its Intereſt and 
Welfare ; becauſe we are born to do it Ser- 


D. 25.5. vice *. Whence it happens, That if a Citizen: 

5 or Subject ſhall not aſſiſt and help the State or 
Commonwealth whereunto he belongs, when 
the ſame is in Danger, he ſhall loſe the Right 
of a Denizon, and the Privileges given him by 
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his 


the Law of Nations, &c. 47 
his Country *. And as a Son, that leaves his B47. in 
Father in Danger, or do's not point out an im- I. 2. Tie. 
minent Danger to him, may be puniſh'd as a 52: lib. 8. 
Parricide : So may a Perſon be puniſh'd, that C4. 
deſerts and forſakes the Intereſt of his Coun- 
try, Hence it 1s, That Traytors and other 

Impugners of its Welfare, do incur the Crime 
and Puniſhment of High- Treaſon: For we are 
not born for our ſelves and Parents alone, but 
for the Good of our Country alſo. For tho' our 
Parents, Children and familiar Acquaintanee 

are dear to every one of us; yet our Country 

commands us the greateſt Love of all; and 

we ought rather to obey our Country than our 

Parents, if we cannot comply with them both. 

So that a Son may even kill his Father, that 

comes with a Purpoſe and Reſolution of de- 

ſtroying his Country. Theſe are the Effects of 

the Primary Law of Nations. 

By the Secondary Law of Nations, Wars were 

introduc'd for the Puniſhment of the Guilty, 

and for the mutual Defence of Men's Perſons 

and Properties. For this Conſtitution about 

making Wars, had not its Riſe and Beginning 

at the ſame Time with Mankind it ſelf, but was 
introduc'd after the Diſtinction of Property, 

and the Dominion of Things began to pre- 

vail among Men: And when this Dominion 

and Property began to be invaded thro' the | 

depravd Corruption of Men's Manners, it was Ts. 

produc'd for the Preſervation of human Sosiety 

and common Peace among Mankind. And this 

is ſtrictly called the Law of Nations, but in a 

larger Senſe it is taken for the Law of Nature 


L ir ſelf. And from hence the Doctors have di- 
Ginguiſh'd itinro the Primtry and Secondary Law 
Yo 


* 


of Nations. 


5 48 A Diſſertation on the Law bf Nature, 
Bo. he 2 Nowa Kingdom, State or Commonwealth are 
. all of them included under the Latin Word Ci- 
oF vitas, and each of theſe is a compleat Number 
of Freemen aſſociated together for the Defence 
of their own Rights, and for the mutual Help 
and Advantage of each other. The Civil Law 
in this Senſe (I fay) is that Law, which every 
diſtinct State or Commonwealth has ordain'd 
for its own peculiar Uſe and Service, accord- 
ing to that Majeſty and Severeign Power with 
which every Kingdom, State and Common- 
wealth is vefted : And this 1s neither intirely 
| : diftin& from the Law of Nature; nor is it ſub- 
\ | ſervient thereunto in all Reſpe&s; but it ei- 
| ther adds or detracts ſomething from the Se- 
condary Law of Nature. Now. the Civil Law, 
in this Senſe, is either a written or an unwrit- 
ten Law: TI call that a written Law, where 
„ the Mind and Will of the Law-giver is in ex 
. preſs Terms committed to Writing, becauſe 
| moſt Nations and Commonwealths do uſually 
reduce their Laws into Writing ; tho' Writing 
be not neceſſary to the Subſtance of a Law. 1 
The End of the Civil Law in the Extent of 
its Signification is the Preſervation of Man, as 
he is born a Political Animal, and is a Mem- 
ber of human Society within this or that Com- 
monwealth; directing his Actions to a happy 
State or Way of Living; or it is ordain'd for 
the good Government of a certain Number of 
Men in ſome particular State or Common- 
wealth; and it matters not, whether this be 
the Civil Law of the Roman, or of any other 
State. Therefore the End of the: Civil Law 
may be ſaid to be a certain kind of Friendſhip, + | 
2s it were, according to which Aiſtle in the 
Veen St To | firſt 
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Ky firſt Book of his Ethicks deſcribes it to to be . | 
good Government; and well ordering of Civil So- 


ciety. Fora Commonwealth or State is nothing 


_ elſe but a Multitude of Perſons collected and 
gather d together, with a proper and ſufficient 
Power to maintain and defend the State of their 
Goods and Properties; ſuch Society being link'd 
and join together by an agreeable Obligati- 
on of Laws, and by a common Way of Life. 


But the end of the Canon Law under a good 
Regulation is of a more excellent Uſe and Na- 
ture, than that of the Civil Law of a State; 
it being for the Defence and Preſervation of 


Man, as he is a Chriſtian, and expects another 


Life after this, which is eternal in the Hea- 
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vens: And this Law, not only relates to hu- 


man Friendſhip in this preſent Life, hut it al- 


ſo concerns that heavenly Fellowſhip which we 
ſhall have with God; and each, other ih the 
World to come; not by making of, us Deni- 
zons of Rome, Venice or any other State and Com- 
monwealth, but Citizens of the heavenly Jeru- 


ſalem, aecording'to what the Scriptures ſay *, * 


Heb. 125 


The Civil Law in general is not the ſame 22. 


in all Nations and Commonwealths, but it va- 


ries and changes in ſeveral States, and is in a 
different Manner peculiar to each reſpective 
Country or Nation: And this Law is ſo im- 
mediately deriv d to them by the Law of Na- 
ture, as the Law of Nations is. For it is 
partly deduc'd from ſuch Principles as all Na- 
tions do not agree in or readily aſſent to; be- 


cauſe they depend on particular Circumſtances, 
which are various, and in no wiſe adapted to all 
mo” and Nations. Wherefore Ulpian ſays x 


In J. G. 


; D. Tit. de 


hat the Civil Law mover wholly differs from Fu. Kc, 


go A Diſſertutibn on the Law of Nature, 
the Law of Nature and Nations, nor is it in all 
* Points conformable thereunto. Therefore, when 
we add any Thing thereunto, or take any Thing 
away from the Law which is common to al Men, 
we make a Law which is proper and peculiar 
unto our own State, and this is called the Civil 
Law of our own Conntry in'the extended Sig- 
nification of the Words. And in this Accep- 
tation the Conſtitutions of a Province or King- 
dom are ſtiled the Civil Law in feſpect of ſuch 
Province or Kingdom: As it is ſaid of the Con- 
ſtitutions of the Kingdom of Naples, Germany, 
France, and the hike. Tho" the Frudul Law be 
a cuſtomary Law, yet it may notwithſtandin 
properly enough be ſtiled the Civil” Law; and 
in this Senſe the Law of the Lomburds is the 
Civil Law of Lombardy, becauſe it was made 
by Kings and Emperors, as other Laus were. 
For the Lombardi, that firſt came out of Germa- 
ny into Sardinia, and then paſſed out of Sardi- 
nia into Apulia, had their Kings equally with 
other civiliz'd Nations. | . 
Tho' a Civil or Municipal Law can enjoin 
nothing, that the Law of Nature or Nations 
forbids; nor forbid any Thing, which the 
Law of Nature or Nations enjoins; yet it may 
notwithſtanding limit and circumſeribe that, 
which the Law of Nature or Nations has left 
free, and forbid that which is lawful to be done 
in a State of Nature. And in this Manner 
the Civil Law may by interpoſing its Auto- 
rity, prevent and hinder that Dominion and 
Property, which is acquird by the Law of 
Nature, and purchas'd by the Law of Nati- 
ons: So that human Laws may command Things 
which are preternatural, but ean ordain no- 
No | |; | thing 


— 


| the Lam of Nations, &c. 


thing that is contrary to Nature. The Law 


of Nature and of Nations obtains 1n all, States 
and 1n all Cafes, wherein the Civil Law can- 
not be practis d and executed; as betwixt fo- 
reign Princes, and the like. And where the 
Law of Nature and of Nations is violated 
and infring'd, every Prince may make War on 
the Violator thereof. And here I make Uk 


of the Law of Nature and of Nations, to de- 


note one and the ſame Thing differently ex- 
JJ. Te RT, 
In a doubtful Caſe, when we meet with theſe 
Words, viz. The Civil Law; we thereby mean 
the Common Civil Law of. the Romans; that is 
to ſay, when theſe. Words are expreſs d in 
und Specie alone; then I ſay, they are intend- 
ed to be underſtood of the Civil Law as com- 
mon to the Romans. But if they are expreſs d 
fimpiy and abſolutely in the following Manner, 
wiz. de Jure, or de Jure Civil; ; then they are 
deſign'd to be taken de omni Jure, and to be 
underſtood of the Civil Law in general, as I 


have been diſcourſing of it; becauſe an infinite 


Term is equivalent to an Univerſal. _ - 


any Nation, is only to be acquir d by much 
Study; which is an earneſt i Ap- 
plication of the Mind to do ſomething that 
is painful and laborious to accompliſh ;- let none 
hope to attain the Knowledge of the, Civil Law 
without an earneſt and vehement Application of 
Mind and Thought. For Skill and — 
in the Laws is produc'd and gotten by a deep 

Search into many Things, ſince a Lawyer ought 
not only to have a Knowledge of the whole 


| Civil Law, this being the F ;Thing . 


ought 


Now fince the Civil or Municipal Law of | 


31 


52 A Diſſertation on the Law of Nature, 

ought alſo to underſtand Philoſophy, eſpecially 
Ethicks, Logick, Oratory, and particularly the 
Propriety of the Latin Tongue, if he deſigns 
to make himſelf a good Proficient in the Ro- 
man Law. And of. theſe Things he ought to 
have a full and perfe& Knowledge, which has 
been wanting in ſeveral Men Cecherwiſe not 
without Learning) in ancient as well as modern 


Times. e ole. non 175 
Publick Laws are Matters of publick Benefit 
and Advantage; and private Laws do only re- 
late to private Men in their private Capacity 
and State of Life, betwixt which there inter- 
venes the Law of Nature, of which I ſhall treat 
by and by. There is one Kind of Law which 
is Publick, and another which is Private. The 
firſt of theſe is that which has a principal Re- 
gard to the Advantage of the publick State or 
Commonwealth; and the latter is that which 
t cdluiefly regards the Affairs of private Men; 
Tos but it is to be obſerv'd, that the private is 
included in the publick Law. For who do's 
not know, that Prieſts and Magiftrates are for 
the Advantage of each particular Man, if they 
act as they ought to do? Thus on the contrary, 
| do's not the private Law contain in it ſelf the 
publick Law? For tho' Trade and Commerce, 55 
and the having of rich Subjects, be a Matter 
relating to the Jus privatum; yet as this in- 
creaſes private Mens Eſtates, it alſo enriches 
the Publick, and becomes a National Advan- 
tage; and conſequently may in ſome - Meaſure 
ſeem to come under the Jus publicum. 

The Study of the Law conſiſts of two Parts, 
namely, that of the Jus publicum, which relates to v 
the State of the Roman, or any other Common- 

5 N 0 wealth; 
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— 


. wealth; and that of the Jus privatum, which 


reſpects the Advantage of particular Men on- 
Iy. Now theſe Things herein differ, ſince the 
publick Law is deriv'd from nothing elſe but 
from the Precepts of Nature, the Law of Na- 


tions and the Civil Law. And as a Municipal 
Law is ordain'd and conftituted for the Uſe 


and Advantage of the Reman Commonwealth, 
ſo it F called Jus Publicum For the Law is 


not ftiled Jus Publicum in reſpe& of its Form, 
that is to ſay, becauſe it was publickly ordain'd 
and conſtituted ; but in reſpe& of its Object 


and End, becauſe it relates to the Prieſthood, 
to Things ſacred, to Magiſtrates, and to the 


Government of other publick Matters. That 
which is called a private written Law, is that 
which every State or Commonwealth enacts 
and ordains for its own peculiar Uſe, with the 
expreſs Conſent of the People; and this 1s 
faid in ſome Meaſure to be a Law proper and 
peculiar to ſuch a State or Commonwealth; 
and in other Terms it is ſtiled the Statute or 
Municipal Law thereof; as the Roman Civil 


Law, or the Statute Law of England is. 1 


have ſaid in this Definition with the expreſs Con- 
ſent of the People, to diſtinguiſn it from Cuſtom 3 
becauſe Cuſtom is introduc'd by the tacit Con- 


ſent of the People alone. For the Explication 
of this Subject concerning Statutes, I ſhall firſt 
obſerve, That every City 'or Corporation, that. 


is to ſay, every Communion and Body Politick, 
may regularly make Statutes to bind its own 
People, or Inhabitants. But then it ought to 
be with this Diſtinction, viz. For either the 
People have the whole Juriſdiction granted 
them from the Prince; or elſe they have it by 


W e 
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Preſcription, and then they may make Decrees 


and Statutes for the Deciſion of Cauſes with- 


out the Confirmation and Authority of the 
Prince, or any other ſuperior Power, by the 


Permiſſion of the Law alone. Or elſe, Second- 
Z, The People have only a limited juriſdiction, 
as in Civik Canſes only, or in Criminal Cauſes 


of a light and ſlender Nature; and then they 


can only do this in Matters, whereof they 
haye full Juriſdiction. For in other Caſes they 


cannot make Decrees and Ordinances, without 


the Confirmation and Authority of their Supe- 
rior, Or elſe, Thirdly, The People have no 
Juriſdiction at all, as in Villes and Caftellanies 
that are in Subjection to ſome City or Lord 
thereof: And in this Caſe, it is not lawful for 
them to make Decrees and Ordinances for the 
Deciſion of: Canfes; unleſs they be confirm'd 
by the Sovereign Authority. Thus in the laſt 
Law of the Code, touching Laſt-Wills and Teſta- 
ments, the Cuſtom of Ruſtichs is held as valid in 
reſpect of JTeſtaments and making Laſt-Wills, 
becanie. the Prince or Emperor has confirm'd 


the ſame. But in reſpect of the Adminiſtrati- 


on of Goods, they may make Decrees and 


Orders about the common Expence of Money, 


without any ſuch ſpecial Authority, unleſs theſe 
Orders and Decrees do favour too much of 
Ambition. . ; TE Xe 55 S 
But the Law now commonly called the Civi/ 
Lau had its Birth in Rome; and was written 
be Gas Decemviri about three Hundred Tears 
After the firſt Foundation of the City: And it 


o 
" 


was compiled not only out of the ancient Ro- 


man Cuſtoms, and the Laws of their Kings, 


but alſo from the Athenian and other Erecian 
4 FF / #: {+ 4 ; . „ OE 3 I OO tc ne Laws. 
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Laus. The Regal Laus being deviſed and 
cenacted by their firſt Kings, were in Lari ſti- 
led Leges Regiæ, and Leges Papyriane ; the laſt, 
becaule they were collected by Pamrius in the 
| Reign of Tarquiz, as I ſhall hereafter remem- 

ber. For though, as many of the former 
Lays as maintain d kingly Government and 
Authority, were aboliſh d with the Name of 


a King, yet thoſe of Servius Tullius made on 


the Account of Commerce and Contracts, and 
all ſuch as appertain'd to Religion, and the 
common Urtility of the State, were, continued 
and made Part of the Law of the Twelve Ta- 
bles. To theſe Laws of the Twelye Tables 
in Proceſs of 'Time were 1 8 (as the Buſi- 
neſs of the State gaye Occaſion) thoſe Laws 
made by the Senate, and in Latin called Sena- 
tus Conſulta; and likewiſe of the common Peo- 
le, in Latin ſtiled Plebiſcita, And, Thirdly, 
denta. The Edicts of the yearly Magiſtrate, 
commonly called a Prator, made another Part 
of the old Roman Law: But theſe Edicts, as they 


"+ 


were at firſt only of yearly Continuance, after 


they had been collected and interpreted by Ju- 


lian, and preſented by him to the Emperor 


and made perpetual Laws, under the Title o 
the Perpetgal Edict: As I ſhall have Occaſion 
to obſerye more at large hereafter in my Trea- 
— of the Roman Laws. The ancient Difference 
betwixt Laws and Edict by the French ſtiled 


Reglements, conſiſted herein, viz. That Laws are _ 


the Conſtitutions made or confirmed by Sovereign 
Authority (be it placed in one, in few, or 


jn the P eople) and are ＋ general an perma- | 


E 4 nent; 


hoſe of the Lawyers named Reſpouſa Pru- 


5 


-_e 
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nent: But an Edict (which is but Juſſum Ma- 
giſtratus, unleſs it be made a Law by due Au- 


'  thority) has an end with the Magiſtrate or Of- 


ficer himſelf, who made the ſame. And, ac- 


cording to Varro, they who aſcribe the moſt to 


an Edict, affirm it to be a Law but for one Lear 


only. Hadore, by Edicts and Conſtithtions indeed 


underſtands thoſe Acts of Prerogative, ſome- 


times called Ordinances: As an Ordinance or 


Edi& is that which a King or Emperor or- 
dains and proclaims by the Advice of his Pri- 
vy Council. 2 "Fo, Wl 

Whenever there is any general mention 
made of the Law in our Books, the Civil Law 
of the Romans is intended thereby, which is 
divided into a written and unwritten Law; the 
one being called the Law in general, and the 
other ſtiled Cuſtom. Now Cuſtom or the un- 
written Civil Law of the Romans, was that Law 
which Cuſtom, and immemorial Uſage had ap- 
prov'd' of, and which the zacit Conſent of the 


People had introduc'd among them. This was 


alſo ſtiled Length of Cuſtom, and Diuturnity of Pra- 
flice ; becauſe ſuch a frequent Repetition of 
Acts, and ſuch a length of Time was requir'd 
to introduce this kind of Law, as is ſufficient 
to prove the tacit Conſent of the Peoples Rea- 
dineſs to receive the ſame. And thus Cuſtom 


_ rightly introduc'd imitates a written Lau. That 


is: to ſay, it has the ſame Force arid Autho- 
rity, as ſuch a Law has. For it matters: not, 
whether the People declare this their- Conſent 


and Choice, either by their own expreſs Suf- 


1 ; 
. - 


frage, or elſe by Things and Acts themſelves 
that are equivalent unto Suffrage. But then it 
muft be acknowledg d, that this kind of Law 

EE ne” Or chief- 


3 
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chiefly belongs unto a free State and People, 
that is veſted with Majeſty and Sovereign Power, 
for the Reaſong already mention'd ; For a Peo- 
ple under an abſolute Subjection to a Prince 
cannot introduce an . written Law without the 
Preſumption, Conſent and Approbation of the 
Prince, at leaſt. Of the written Civil Law of the 
Romans ] ſhall ſpeak hereafter more at large. 


ene 
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| HERE are ſeveral Things here to be 


inquir'd into in general. Firſt, What 
Laws may be chang'd and alter d? Secondly, 
Who has the Power of changing and altering 
Laws? Thirah, After what Manner they may 
be chang'd 'and alter'd, and by what Methods. 
And, Fourthly,* Who has the Power of expound- 
ing Laws, and how Laws ought to be expound- 
ed. Firſt, It appears, That the Laws of Na- 
ture, which are in a like manner obſerved 
among all People 'and Nations, are immutable 
(as I have already remark'd) becauſe they flow, 
and are deriv'd from a certain kind of eternal 
Truth or Law; but Civil Laws may freely, and 
without Reſtraint, be chang'd and abrogated, 
according to the Advantage and - Neceflity of 
every Eftate or Kingdom. A Civil Law is no- 


thing elſe but an Affirmation of the Law of Na- 


ture, or of Natural Right; and it being al- 
1 | | ways 
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| ways referr d ad rationem Nature, it may be 
chang d; for ſometimes Civil Laws recede a 
great way from natural Reaſon, but then they 
ought to ordain nothing that ſavours of Iniqui- 
ty. The Civil Law being a Determination of 
the Law of Nature, and the Law of Nations, it 
has a Reſpect unto Civil Philoſophy, or Civil | 
Polity'; and may be chang d two ſeveral Ways, " © 
as I ſhall obſerve by and by. Secondly, The h 
Power of abrogating and changing Laws is 
lodg'd in the Hands of them that have the — 
and Power of making Laws: And theſe Perſons 
are of a twofold Kind and Nature. Firft, A 
State or Commonwealth, that js not abſolutely 
govern'd by any ſingle Perſon, called a Monarch, 
may make Laws and Conftituttons for them- 
ſelves. And, Secondly, The Prince, whether he 
be only ſuch an one as repreſents the People in a 
mix d Government, or if he be an abſolute and 
deſpotick Prince, may do it. Thus no Law or Cu- 
ſtom in England can be repealed or abrogated, un- 
leſs it be by the Authority of Parliament, which : 
has the Power of making Laws. Thirdly, This © 
Change of Laws. may be wrought and effected 
either by ſome other Law made, or elſe by a 
tacit Conſent of the People, which is by a Diſ- 
uſer thereof, and not by a Non-uſer only; but 
it muſt be done by a contrary Uſe and Practice 
(as ſome will have it) ſhewing the Mind and In- 
clination of the People leading hereunto. But 
that Law, which has been once reduc'd into 
Writing, cannot afterwards be chang'd without 
ſome expreſs repealing Law; yet a Law in Wri- 
ting is not immediately taken for a Lay certain- 
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ly ordained and enacted, ſince it requires a ſub- 1 
# ſequent Promulgation, © © 


* ge. — 
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the Law of Nations, &c. 
Touching the Explanation of Laws, it is firſt to 
be obſerv d, That the Law muſt be aided and fup- 

ly'd by Interpretation: And the Law provides, 

hatitſhall bein his Power to interpret a Law, in 
whoſe Power it was to make or ordain the ſame. 
Now the ſeveral Species of interpreting Laws are 
Four in Number, viz. Firſt, The Interpretati- 
on of the Prince, or Sovereign Power, is ſaid to 
be a genera) Interpretation, becauſe 
tended unto all Perſons. Secondly, It is faid to 


be neceſſary, becauſe we are neceſlarily oblig d 


to follow the ſame: And ſuch an Interpretation 
ought to be reduc'd into Writing, becauſe ſome 
Lawyers will have it, that all Laws ought to be 
reduc d into Writing; Writing, according to 
them, being the Subſtance of a Law or Statute: 
And this kind of Interpretation being deem'd 
as a Lay, it ought certainly to be reduce d into 
Writing. But the common Opinion ſeems to 


be, That Wr iting is not the Subſtance of a Law ; 


for the Reducing of a Law into Writing, is only 
for the ſake' of preſerving the Memory thereof. 
And for this Opinion we have a good Text in 
the Law, ſaying, That when a Succeſſor redu- 
ces any Conſtitution of his Predeceflors into 
Writing, he does it that it may not be loſt ; it 
being otherwiſe ſubje& unto Oblivion. There- 
fore, if the Conſtitution it ſelf was valid, be- 


fore it was reduc'd into Writing; the Writing 


in ſuch a Caſe, where it intervenes after the 
Making of the Law, does not refpe& the Va- 
lidity of ſuch a Law, but only helps to preſerve 
the Memory of it. According to the Civil 
Law the Prince's Pleaſure has the Force and 
Vigor of a Law; and therefore the Will and 
Pleaſure of the Prince alone effectually _ 
! | | | An 
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bo A Diſſertation on the Lam of Nature, 
and eſtabliſnes a Law without Writing. Second- 
ly, There is another Species of interpreting a 
Law which is made by Cuſtom ; and Cuſtom is 
the beſt Interpreter of Laws. Now this Species 
of Interpretation is general, as being extended 
to all Perſons and Places where ſuch Cuſtom 
prevails; and it is alſo ſtiled neceſſary after the 
aforeſaid Manner, becauſe we are oblig'd to fol- 
low the fame : Yet it is not reduc'd into Writing, 
becauſe] Cuſtom ſubſiſts by Human Memory 
alone. The Third Species of Interpretation is 
that which is made by the Judge, being ſti- 
led a judicial Interpretation; For the Judge of © 
a Cauſe may, in doubtful Matters, expound 
and interpret Laws in Relation ro ſuch Cau- 
ſes as are decided by his Sentence. And this 
- Species of Interpretation is not general, becauſe 
other Judges are not bound to pronounce Judg- 
ment according to a Precedent founded on his 
Sentence: For they ought to judge according to 
the Laws, and not according to Precedents. 
Let this Species of Interpretation is alſo term'd 
neceſſary, becauſe the Parties in Judgment are 
neceſſarily oblig'd to yield Obedience thereun- 
to, and to obſerve the ſame. And this Species of 
Interpretation, in reſpect of the Judges defini- 
tive Sentence, ought to be reduc'd into Writing. 
The Fourth Species of Interpretation is. that 
which, is made by ſome Maſter or Doctor of 
Law; for every Maſter, or Doctor, may inter- 
pret doubtful Matters, or Points of Law, as 
ariſing within his own Faculty, wherein he has, 
or (at leaſt) ought to have a thorough Learn- 
ing and Experience. And this Interpretation 
of the Doctors is neither general, neceſſary, nor 
need it to be reduc'd into Writing: For the In- 
RS eee aac ns a terpretation 
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| terpretation of a Doctor does not neceſſaril ybind 
us to follow the ſame, but we only ſo far rely 


on it, as Law and Reaſon approves thereof. 


An Interpretation ought always to be made in 
ſuch a manner, as not to render the Act or Law 


it ſelf eluſory. An Interpretation of Law ceaſes, 


when the Will and Intention of-the Legiſlator 


clearly appears: And, in a doubtful Caſe, an 
Interpretation ought rather to be made for the 
Validity of the A& or Matter interpreted, 


| than for the Invalidity and Deſtroying thereof. 
Sometimes a Matter is interpreted in a large 


Senſe, as in Contracts; ſometimes in a large 


| Senſe, as in laſt Wills and Teſtaments: And 
ſometimes in the largeſt Senſe, as in reſpe& of 
defamatory Words. When I ſay the largeſt 


Senſe, I mean the moſt favourable. But a Pri- 


vilege ought not to be interpreted in a large 


Senſe, becauſe it is contrary to- the Common 
Law, and concerns the Right of another Per- 
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ſon. By the Papal Canon Law, in all Matters 
of a Spiritual or Eccleſiaſtical Nature, Recourſe 


ought to be had to the Pope for the Interpre- 


tation of Reſcripts and Privileges in doubtful 
Caſes*, which brings great Profit, and is a 


„ 


mighty Mo to the Papacy. When a Law is 1. 12. 
a 


made in favour of any one, it ought never to 


Nor ought we to adhere to the Cortex and Out- 


be r and Prejudice of him. 
8 


ſide of the Law, but to the Senſe and internal 


Meaning thereof. Interpreters of Laws do 
make Laws by their Interpretation thereof. A 


rohibitory Law, that is to ſay, a Law which 
any any Thing to be done, is not reſtrain'd 


to the very Caſe expreſs d therein, for it reaches 


to all Caſes of the like Nature; and conſequent- 


ly 
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ly by this means, ſuch a Law receives an exten- 
five Interpretation. 


Now every Law conſiſts, and is made up of 50 


1 I. 3. ol gs f. Firſt, It conſiſts, and is made up of the 
ds whereby ſuch a Law is expreſſed and de- 

P 50.1 855 d. And, Secondly, Tt conſiſts, and is made u 
oOftheSenſe and Meaning of ſuch Law. The Words 


of a Law are either thoſe Signs and Characters 7 


wherein a Law is penn'd and written, and b 
means of which the Law it ſelf is convey d 
our Minds and 1 
and Meaning of a Law is the Mind and Intenti- 
1D. 1. 3. on of the Legiſlator himſelf ||: That is to ſay, 
39. & 32. That which the Law intends; and would have 
9 done, or not have done. And this is a certain 
Tenet and Maxim in all Laws, That whenever 
the Words of a Law differ from the Deſign 
Intention of it, we ought only to follow 7: De- 


75. 1. 3. ſign and Intention of ſuch a Law*. And this 


our Common Law Judges have obſerved 1 in the 
Expoſition of ſeveral Statutes. . 


Now the Senſe and Meaning of ataw,which i in 


other Terms I. call the Intention of it, may be 
found and known to differ from the Words of it 
two ſeveral Ways. Firſt; If the Senſe and Mean- 
ing thereof be more limited-and reſtrain d than 
the Words themſelves couch d under ſuch a Law. 
Secondly, When the Deſign and Intention of ſuch, 
Law is of a larger Extent than the Words them - 
ſelves will properly bear. And theſe two, in 
other Terms, we call a. reſtrictive and an ex- 
renſive Interpretation. 'The Senſe and Mean- 
ing of a Law may be diſcover d to be more li- 
mited and reſtrainꝰd Than the Words: thereof, 
four ſeveral Wa 1 t, By ſome” Exception 
mentibn d and ech q in LE. ſame Law; FE. 


Arid the "Senſe „ 


and 


| 


the Law of Nations, &c. 63 


when a Precedent, or ſubſequent Exception, 

does qualify, govern and moderate ſomething 

that is more general in ſuch a Law t. Secondly, +D. 12 1. 

It may be diſcover'd from the Reaſon given and 20. 

made uſe of in ſuch a Law ; for if the Reaſon of 
the Law ceaſes, the Law immediately ceaſes and 

comes to an end; there being no further Occaſion 
of it l. Thirdly, It may be diſcovered from the || D. 2. 14. 
Equity thereof, and this Equity ought to be 32. 
the chief Reaſon and Eſſence of every Law . C. 3.1.8. 
'Y Pourthly, If there be a Law which is written in P. 1. 3-18. 
very general Terms, it governs other Laws, oj 9 
wherein there are ſpecial Exceptions. | 

The Meaning and Intention of a Law is known 
to be of a larger Extent than the Words them- 
ſelves, Three ſeveral Ways, viz. Firſt, Ex contrario 
las we ſay) viz, When in a contrary Matter, the 
cContrary of that, which is enacted and ordain'd, 


s underſtood to be intended by the Law f. Se- P. 30, 


condiy, Ex conſeguemi (as we phraſe it) namely, 17. 30. 
When a Law forbids that which follows upon © . 
ſome certain Points therein laid down and “ 3: 
enacted. Thirdly, By way of Interpretation, as 


7 "when we proceed to Conſequences in thoſe 


Things wherein there is the ſame, or elſe a Pa- 
rity of Reaſon||: Provided always, there be D. 1. 3. 
nothing introduced by theſe three Ways which 12. & eg. 
is contrary to the Common Law*. The Law is ,** 
extended to ſimilar Caſes, either by the Inter- 4. . 
Tetation of a private Man, where the Reaſon 


than lays ms Mlatrer — clear ; or 
elſe, by the Prince's Conſtitution, where the | 
Reaſon thereof is dark and obſcure f. But what f P. 1. 3. 
I have noted here ought only to be obſerv d when 12. S. ſei. 
it evidently appears, That the Intention of the 
18 - ir the Words thereof. ** 50 a 
| | | oudt- 
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: . doubtful Caſe it is far better to obſerve and ad- 
II D. 14. I. here to the Words themſelves||. 5 8 
. 20. But, What if the whole Sentence be dark and 

| obſcure in it ſelf; and by this means the Deſign 
and Intention of the Law becomes obſcure? Now 
ſuch an Obſcurity either conſiſts in an Ambiguity 
of each particular Word; or elſe in the — 
tion of the whole Sentence it ſelf, where there are | 
indeed two Sentences ; or elſe, Laſtly, Tt conſiſts 
in an Uncertainty of Things or Perſons : 'There- =__ 
fore all Rules of Law which treat of Interpre- 
tation are adapted hereunto. In this Cafe we 
55 ought, Firſt 0 all, To conſider what Things | 
D. r. 3. gõ before, and what are ſubſequent thereunto®. 
*+ Secondly, That what is expreſs'd be utter d and 
declar d fine vitio ; that is to ſay, without Flaw 
1. 1. 3. or Impfopriety of Speech f. Thirdly, We ought 
79. ' to have a Recourſe to Cuſtom and former Laws, 
l Sq 3. which is the beſt Interpreter of all Laws||. And; 
35. 37: Furthly, In doubtful Matters we ought to pre- 
= fer the more benign and better Meaning to that | 
D. 30. whichis leſs ww. For, Firſt, We ought not to 
14 56. leave the true and genuine Signification of 
Words, or to depart from thence, unleſs it 
evidently appears, That the Writer took them 
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It is a general Rule in Law, and that a very 
true one too, That whereſoever there is an Enu- 
meration of Particulars of ſeveral Ranks and 
Degrees, beginning with the higher, and end- 
ing with the lower ; and in the cloſe, a general 
Expreſſion of others is added and joined with them: 
Thoſe others muſt not be underſtood” to be 4 
higher Rank, and ſuperior Degree, to that 
which is laſt mention'd in the Law, but muſt 
+ Coke 2. be either of the ſame Degree or a lower f. But 
Rep. p. 46. | | | if 


el r cfacs $f. mos 0a. at iod;: os... 


as. 


eee ee 


out a aui 
preſum d to 


Laws; for even theſe are preſum'd to be known 


the Law of Nations, &c. 


if the Enumeration goes upwards, beginning 
with a lower, and riſing to a higher Degree; 


as if it be ſaid, Barons, Earls, and other Peers, 


here Marquiſſes and Dukes will be compre- 


hended; for the Caſe is then otherwiſe. - A 


Law or- favourable Statute ought to be extend- 


ed to a Caſe of the like Nature, tho' ſuch Law 
or Statute ſhou'd ſay, that ſuch an Extenſion 
ſhall not be made. A new Law may be ex- 
tended ad præterita Pendentia, when this is ex- 
preſly provided, and taken Care of therein. 


A Law ſeems. an Act, tho' it do's not forbid 
it exprelly, but when it orders it to be with 


a certain kind of Solemnity; as that a Minor 
ſhou'd. not make a Contract, ſine Conſanguine- 


i. A Law ought always to be reſtrain d and 


extended to prevent any Inhumanity enſuing 
thereon, When the Law requires a qualify'd 
Act, tis not enough to prove that Act with- 
annex d to it. Every Man is 
ſum d to know the Laws of his own Coun- 
try either himſelf, or elſe by the Means of 
ſome other Perſon unto whom as a Counſellor 
learned in the Laws, he ought to apply him- 
ſelf. For after Laus are made and promul- 
gated, a Preſumption ariſes that they are known 
unto all Perſons that are obliged to know the 
ſame: And therefore we ſay, that every Perſon 
is preſum'd to know the Laws and Confticuti- 
ons that do oblige him. And not a bare Know- 
ledge of the Promulgation of a Law is pre- 


ſum'd, but a Man is even preſum'd to know 
the Orders and Diſpoſition of the Law. And 


that which we ſay of all common Laws in gene- 
ral, may be alſo ſaid of Statutes and Municipal 


by 
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. the Citizens, after they have been publiſk'd. ' 
h 


* Bald. in has been introduc'd . And a Prince is pre- 
Ag C.8. ſum'd to be acquainted with all the vulgar and 


Jome ſay, That 


/ 


his Preſumption is alfo extended. to have 
Place, even in an unwritten Law, that is to 
ſay, in a Cuſtom: For even a Cuſtom is pre- 
ſum'd to be known unto all thoſe Perſons, 
that dwell in that Place, where ſuch Cuſtom 


common Cuſtoms of the Place or Country that 
he governs. Again, this Preſumption ought 
even to proceed, and take Place in all Edicts 


or Proclamations of Magiſtrates. For after a 
publick Promulgation thereof, an Edict or Pro- 


clamation is preſum'd to be known unto all 
Perſons therein or thereby concern d. But 


— 


It is not ſufficient, that Laus are made by. 


Legiſlators, and promulgated, unleſs Citizens 


or Subjects do receive the ſame, and approve 


of them by Uſage: For if they are not re- 
ceiv'd, they neither oblige the preſent Citizens 
or Subjects by their Force and Obligation, 
nor thoſe that ſhall live or come hereafter. 
But it often happens to be a Doubt, whether 
after the Making and Promulgation of a Law, 
it may be 2 be receivd and ap- 
prov d of by the Uſe of Men? Wherein I a- 
gree with Socinus; that we ought not to pre- 


ſume ſuch a Law has been receiv d by Uſage: 


And the Reaſon is, becauſe even Privileges, 
which are called private or particular Laws, 


are not thus preſum'd to be receiv'd by U- 


ſage; becauſe whether this or that has been re- 
ceiv'd by Uſage, is a Matter which is never 
preſum d. When a Law is correctory and 
penal at the ſame Time, then the Maſeu 
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| Gender do's not comprehend and include the 


67 


eminine . All Laws in a doubtful! Caſe onght * D. 2, 1. 
to be underſtood, according to the Nature of 


the Title of them, under which they are plac'd; 
and a Law, that puniſhes a Man, who com- 


mits an Offence, comprehends alſo the Perſon 


that adviſes or commands the ſame. A Law 
5 Statute, that ſpeaks in the Plural Number, 
has alſo Place in reſpect of one ſingle Perſon; 


and conſequently in the ſingular Number f. f C. 1. 2. 
When one and the ſame Law has various Sig- 13. 


nifications, it ought not to be alledg'd and quo- 
ted for the Deciſion of Cauſes; and the ſame 
thing may be ſaid of a Statute or Canon of the 
Church. When general Laws are made, they 
are underſtood to take away the partieular 
Cuſtoms of Places and Statutes, if the Prinee 
Ee be made acquainted with ſuch 


ſuch an Offence to be committed. If one Law 


be corrected, other Laus, that tend to an 


Laws ||. Altho' a penal Law ſpeaks perſonally, | 
et it comprehends the Perſon that commands 3. 


C. 6.23. 


Interpretation and Declaration of that Law, 


are underſtood to be corrected alſo by that 
Law. But every Law that deprives a Perſon 
of a Thing is not faid to be a penal Law ; but 
only ſuch as is made propter delictam. The Ca- 
non and Feudal Law do both of them depend 
on the Knowledge of the Roman Law, and 
have a Coalition with it, as Members belong- 
ing to the ſame Body. Where a penal Law or 
Conſtitution ſpeaks by Words of the preſent 
or future Tenſe, as cadat, privetur, amittat, 
& c. There ſuch a Law ought to be underſtood, 
to mean by a Declaratory Sentence : And this 


is true, unleſs ſome privative Word be added 
ii ae: ot there- 
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thereunto, as ſtatim, mox, eo ipſo or omnino, and 


the like; for then it is underſtood to mean ipſo 


Jure. And * tis the ſame Thing, viz. That a 


| Declaratory Sentence is neceſſary, if the Law 


makes uſe of a Verb of the Præter perfect Tenſe, 
as fit privatus, &c. For when the Senſe and 
Meaning of Words is doubtful, the Interpre- 
tation thereof. ought to be made in  benigniorem 
partem ; and. the Premiſes are true, whether 


the Penalty be AHictive or only excluſh ve of 


an Action, that is to ſay, in Bar of an Action. 
Yet where the. Puniſhment is. prohibitive of a 
Juriſdiction, when the Law ſays, Non reddatur 
Jus, then it ought to be taken and underſtood 
to mean ipſo Jure. If any Doubt ariſes, ſuper 
Fatto, in a Puniſhment pronounc d by Law, a 


| Declaratory Sentence is neceſſary. 


A Preface. to a Law or Statute not only 
reſtrains the Senſe; and Meaning of ſuch *' 
or Statute, according to Bartolus *. But it 4110 
denotes, the Mind and Intention of the Law- 
giver, and proves the final Cauſe of ſuch 4 
Diſpoſition or Order f. In a State or Com- 
* monwealth, . Sovereign Power ought not to 
be given to the Laus alone, for two Rea- 
ſons. Firſt, Becauſe there are ſome Laws, 
which are ſometimes evil and unjuſt, viz. in 
a vicious Form of Commonwealths; as in a 
Tyrannical and Oligarchical Government, to 
which ſuch Laws: are accommodated : And 
he that obeys ſuch Laws may be ſaid to be 

a good Citizen or Subject, but not a good 
5 Secondly, Becauſe ſometimes there are 
{ome Laws, which in reſpe& of the Words 
themſelves ſeem to be ein obſcure and am- 


biguous, or elſe too hard and rigorous : And 
there- 


the Lam of Nations, &c. 


therefore they ſtand in need of ſome Equity, 
and the benign Interpretation of prudent and 
good Men. Nor ought Sovereign Power in a 
State or Commonwealth, to be committed and 

1ven to Men alone; becauſe all Men are lia- 


ble to Paſſions, with which ſeveral are fo far 
tranſported and hurry'd away, that they either 


cannot underſtand Truth and Juſtice, or elfe 
if they do, they cannot follow and practiſe them: 
And therefore in giving Judgment and pronoun- 
cing Sentence, they are very often miſtaken, and 
deviate from Truth and Juftice. If this Sove- 


reignty in a State was to be allowed to Men, it 


muſt either be granted to one Man alone, or to 
3 » 
ſome few, or to all together. When tis granted 


to one alone, he is then a Perſon that excels in 


Virtue and Goodneſs, or ought (at leaſt) ſo to do. 


When one and the ſame Law has ſeveral 
Meanings and Significations, ſuch Law ought 
not to be quoted for the Deciſion of Caufes: 
And the ſame may be ſaid and obſerv'd of 


any Statute, Decree or Canon. Though a Law 


ſpeaks in the Perſon of one particular Man ; 
yet it often ſeems to ſpeak in the Perſon and 


Name of an aggregate Corporation; and this 


Perſon is only deem'd to be put, and made 
uſe of there exempli gratid. When the Law 


ſpeaks indiſtinctly, we ought not to diſtinguith, 


_ unleſs this Diſtinction be made by ſome other 
Law. Whenever a Law or Statute requires 


three Citations, per modum forma, one Citation 


will not do for all of them. 
A Law that puniſhes Male-feazances or 


Miſdemeanours, is deem'd a favourable Law; 


and ought therefore to be extended. Firſt, It 


is to be obſexy'd, that in reſpect of Laws, one 4 
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70 A Diſſertation on the Law of Nature, 
Law may be determin'd and explain'd by ano- 
ther, whether theſe Laws are prior or poſte- 
rior in point of Time to each other; ſo that 
one Law may be ſafely ſupply'd by another: 

But this ought to be underſtood with ſome 
Grains of Allowance, ſince new Laws do draw 


old Laws after them, either by ſupplying, 
termining or correcting them. But on 


de- 
the 


contrary, an old Law do's not draw a new 


Law after it, unleſs it be in the Point of 
termining ſuch a] Law. Secondly, "Tis to be 


de- 
ob- 


ſervd, that in Caſes not expreſs d by Law may 
argue from Things of the like, to Things of 


the like Nature; ſince tis not poſſible in 


the 


* ro comprehend all Caſes by Name. 
Thirdly, If there be a Doubt touching a Law, 


the Interpretation of that Law ought to 


be 


made by the Judge, or ſome Lawyer, either 
according to the Cuſtom of the Place, if there 
be a Cuſtom ; but if there be no Cuſtom, then 
it ought to be expounded in the more benign 
and better Senſe ; or if Neceſſity ſhall require 
it, Recourſe ought to be had to the Prince or 
Sovereign Power. Fourthly, "Tis to be obſerv'd, 
that no Anſwer. ought to be given to a Law, 


_ unleſs the whole Law has been conſider'd, 


for 


Precipitation is the Step-mother of Injuſtice. 
In all correctory Laws, Extenſion founded upon 
an Identity of Reaſon is ever lawful, when a 


Reaſon is expreſſed in a Law, that induces 


- ſuch a Correction: And it is the ſame Thing in 
Laws of Limitation, wherein an Extenſion found- 
ed upon an Identity of Reaſon is always lawful. 


But in correctory Laws an Extenſion is 


not 


lawful, which is founded even on a Majority of 
Reaſon. Extenſion in Correctories, is, when 
5 4 N 


the Law of Nations, CC, 


reduc'd to its firft State and Primitive Right ; 
and an Extenſion ought not to be made in Ex- 
orbitants. 9 5 
aftly, There remains one Conſideration or 
ueſtion here to be diſcuſs d, which is variouſ- 
ly handled and diſputed by the Lawyers, touch- 


ing that Power of making Laws, which the 


Roman People conferf H on their Emperors ; 
and it is this, viz, Whether and after what 
manner the Prince or Emperor may be 


ſaid to be exempt from the Laws, 1 to 


this Maxim of theirs, viz. Princeps legibus ſalu- 
tus eſt. Some of the Lawyers have thought 
this fo wicked a Maxim, that it has brought 
ſeveral Calamities on the Roman State. B 
the Law of Theodofius and Valentinian carries 
much more Humanity along with it, whereby 
they declare themſelves ſubject to the Laws : 
Thinking it fit and juſt, that a Prince ſhou'd 


conform himſelf, and ſhew Obedience to the 


Laws of the State. For nothing ought to be 
lawful for a Prince to do, which he forbids 
to his Subjects, ſince he ought not to condemn 


thoſe Laws in reſpect of himſelf, which he has 


enacted for the Uſe and Service of the Com- 
monwealth. But ſome will underſtand pi an 


here to treat of Penal Laws, to which (they 


ſay) a Prince is not oblig d: As the Julian and 
 Papian Laws De Panda caduci were, touching 
which Laws Vi an there diſcourſes. But o- 


thers do underſtand him, as ſpeaking of the 


Solemnities of the Civil Law in reſpect of Con- 
tracts, Judicial Proceedings, Laſt Wills and 
Teſtaments, and the like; to which Solemni- 


ties a Prince is not bound according to them, 
ſince his Preſence herein ſupplies all Solemni- 
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ties of Law. But (I think) this Exemption - 


do's not hold in reſpe& of Contracts, judicial 


Proceedings, Laſt Wills, Cc. It is the. Opint- 


on of moſt Perſons, that a Prince is bound both 


by the Law of Nature and Nations: And there- 


fore ſince all theſe are founded on the Law of 
Nations, a Prince 1s ſurely bound by them. 


Thus according to Baldus and others, a Prince 


is bound by the Law of Nature or natural 


Reaſon, becauſe the Law of Nature carries 
along with it greater Power than the Sove- 
reignty. Wherefore it is ſaid, That a Prince 


is bound by his Contract in the fame manner 
as a private Man, -and cannot reſcind the 
ſame by any Plenitude of Power imaginable, 
ſince in every Contract what we call Bona fides 
is neceflary. And hence it is, that Princes 
and Emperors are not exempt from the Law 


of Nature and of Nations. Dion Caſſius ſays, 
That a Prince is obliged by ſuch Laws as he 


ftiles Laws of | Neceſſity : And Claud. Salmaſius 
obſerves, That when we ſay; That a Prince 
is bound by the Laws, it ought to be under- 


ſtood of ſuch Contracts, as are introduc'd by 


the Law of Nations: As Bargain and Sale, 
Borrowing and Lending, Hiring and Letting 


*to Hire, and ſuch other commutative Con- 
tracts; for all Princes are oblig d unto the Per- 


formance of theſe Contracts, and cannot in any 


wiſe by Prerogative exempt themſelves from 


thence. Indeed it muſt be own'd with Grief 
and Sadneſs ; that Deſpotick and Tyrannical 


Princes have aſſerted this Exemption from the [ 


Laws unto themſelves, being ſupported in this 
extravagant Claim of Power not only by the Cruel- 
ty of the Sword, but alſo by the ſervile Flattery 


1 


the Lam of Nations, &c. 


of ſome Divines and Lawyers concurring with 


them herein, and making uſe of this knaviſh 
Diſtinction to ground their Opinion on, viz. 
That a Prince is bound to obſerve the Civil 
Laws of his Kingdom, only vi directiuvd, that 


is to ſay, as theſe Laws are a Direction to him in 


the Adminiftration of his Government, but not 
oblig'd (as they ſay) vi coactivd by a compulſive 
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Force; ſince no one can compel the Prince to 


the Obſervance of the Civil Laws. And this 
Opinion theſe State Sycophants wou'd found 
on the Law of Nature and Equity it ſelf : 
And, therefore, they think, that Lian only 
here ſpeaks of a Coactive or Compulſive Force. 


> 


Having treated of Laws in general, I ſhall 


now ſpeak of them in particular: And firſt of 


ſuch, as we ſtile Conftitutions. For you muſt 
know, that ſuch Laws were ſtiled Conftituti- 
ons, as were decreed by ſome Roman Emperor 
or other, that had a Deſign of making theſe 


Decrees into a Law*. In this Title, I ſhall* 


conſider four Things. Firſt, .How manifold the 
Conſtitutions of Princes are. Secondly, What 
Operation they have. Thirdly, After what man- 
ner Exemptions and Privileges are granted- by 


Princes and Emperors. And, Zaſth, I ſhall have 


a regard to ſome Matters worthy Obſervation. 
As to the firſt, I find the Conſtitutions 


D. i. 3.1 


of Princes to be threefold, viz. a Conſtitu- 


tion properly ſo called; a Privilege and a 


Reſcript. A Conſtitution is ſometimes made 


in a Judicial Manner, when the Roman Empe- 


ror pronounces Sentence f: And ſometimes ex- C. i. 14 
tra- judicially, when any Thing is determin'd 12. i. 


by way of Edict or Example, either with or 
without the Council of the Nobility, which 
— . ; yet 


j 
* 
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yet are comprehended in a Law. A Privilege is 
the Right of a private Perſon or Thing: If it 
reſpects a Perſon, it is called a Perſonal Pri- 
vilege ; but if it reſpects a Thing, then it is 
_ term'd-a real Privilege. You have an Inftance 
' ofa perſonal Privilege in the Tenth Book of the 
It. 31. Code ; and of real Privileges you have many A 
Ls: Examples in the Privileges of Cities and Cor- py 
porations. Reſcripts relate to Judicial Mat- 
T J. 1. 3. ters and the Adminiftration of Juſtice f; and 
then they have not the Force of Law, unleſs it 
be in that Caſe, wherein a Reſcript lies: Yet 
Reſcripts are in a general Senſe taken for all 
C. x. 19. princely and royal Indults whatever ||. As to 
the ſecond Point, viz. what Operation the Laws 
and Conſtitutions of Princes have, tis ſaid, 
they have the Force of a written Law, but this 
in a various Manner: For if a Conſtitution 
be included in the Body of the Law, it always 
has the Force of a general Law: And tis the 
ſame Thing, if any Thing be decreed on the 
Cognizance of a Cauſe in the Preſence of the 
Parties. But if it be not included in the Body 
of the Law, then it ought to be emitted by an 
interlocutory Sentence: Or if the Prince ſhall 
give a definitive Sentence without citing the 
Party, or without Cognizance of the Cauſe, 
8 tho? it be with his Nobles, otherwiſe called his 
1 Palatines, it makes indeed a Law, but not a 
9 general Law. For ſuch a Conſtitution ſhall on- 
i ly have Operation between thoſe Perſons, a- 
mong whom it was made. And 'tis the ſame 
Thing, if it be made on the Cognizance of a 
Cauſe, if it be made in Oppoſition to a written 
Law. For a Prince is not preſun''d to be wil- 
lng to deftroy the Laws, but to confirm them, 
| | accord- 
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did it willingly, it being ee forced 2 6 3 


a Conſtitution or not; for he that diſputes =. 1. 14 


Power, incurs the Crime of Sacrilege f. Yet!” . % 
a Perſon may diſpute: about the Will and In- 29. 2. 


tention of the Prince, viz. Whether the Prince 


him ||: For a Prince is preſum'd willing to do 3 
that which is juſt and equitable *, and confor- 29. 
mable to the Laws f. But if a Prince decrees D. 28. 
and ordains any Thing, ex certd Scientia & pro-6. 43. 
prio Motu, and from a Plenitude of Power, all f C. 7. 37. 
Surreption and Obreption is deſtroyed and ta- 
ken away ||; tho' the Doctors differ herein. Goſs. in 


Thus the Clauſe of certa Scientia has no Opera- I. 2. c. 7. 


tion, unleſs it be in ſuch Things, as relate 37 

to ſome written Law or Fact, . which the Prince 

may have ſome Knowledge of, eſpecially, if 
Clauſes do enſue, that are derogatory to a writ- 

ten Law *. Bur if the Iniquity be ſupervoli- Bald. in 
tant and intolerable, the a ref Clauſes ac-* fin. c. 7. 
cording to Baldus in his Conſil. ſhall have no“. 
Operation at all; where he ſays, That the 


ſaid Claufe which was raſnly apply'd by un- 


skilful Counſellors, without making any Diſtin- 
ction of Things, ought to be eradicated the 


Court. But a Prince's Conſtitution has Ope- 


ration in relation to the Law of God, when 
it diſtinguiſnes, but not when it takes away 
any Thing from thence. For tho' the Scrip- 
ture ſays, That in the Mouth of two or three Mit- 
neſſes, every Word ſhall be eftabliſhed ; yet accord 
ing to the Civil Law, a greater n of 
Wit- 
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76 A Diſſertation on the Law of Nature, 
Witneſſes are neceſſarily required in Teſta- 
ments, and other Matters. | | 
Again, A Prince can decree nothing contrary 
to the Law of Nature and of Nations, eſpecial- 
ly, where the Act is touching the taking away of 
Things founded hereon; becauſe he cannot de- 
prive me of that which is mine by the Law of, 
Nations, that is to ſay, by Contracts, Oc. and 


Q. 1. 2 give it to another; unleſs it be on the ſcore of 


il ſome Crime committed, as in Perſons condemn'd, 
and the like. But the Commands of a Prince 
ſhall have Operation againſt ſach Things as are 
_ eurs by the Civil Law, if there be any derogato- 
ry Clauſes. Yea, they ſhall operate againſt 
ſuch Grants, as I ſhall obtain from the Prince 
by mere Grace and Privilege; or if the Thing 
be mine by the Civil Law as by Preſcription, 
it may be taken from me by the Prince or So- 
+ Bald. in Vereign Power for the good of the State f All 
J. 3.6. 14.theſe Matters are largely handled by Felinus, 
and others. 'As to the third Point, viz. after 
what manner Exemptions, Grants and Privi- 
leges of Princes ought to be underſtood ; it is 
to be obſerv'd, That ſuch as only reſpe& the 
| Right of the Perſon. granting them, ought to 
be conſtrued and taken in a very large Senſe : 
But if they reſpect and concern the Intereſt of 
another, or be made againft ſome written Law, 
they ought then to be expounded ſtrictly. For 
doubtleſs, a. Prince is preſum'd ſo to provide 
for you, as not fn e. The Sovereign 
Power of a Prince is chiefly diſcern'd in the 
Buſineſs of making and repealing Laws; the 
Power of making and repealing Laws, being 
granted only to the Prince or Emperor. But 
the Power of the Roman Emperor was ne | 
V7 9 


$ 


| 


the Law of Nations, &c. 
fore not ſo great, as that his Placarts ſhon'd de- 
ſerve the Name and Stile of Laus: For the Ro- 
mans, even after the Commonwealth was op- 
preſs d by Julius Cæſar, retain'd the Legiſſa- 
tive Power among themſelves; and has ſeveral 
other Badges and Traces of their popular Go- 
vernment and Democracy. For Auguſtus often 
asked the Conſent of the People, and intreat- 
ed them to paſs ſuch an Act into a Law by 
way of Ordinance, which cou'd not be a Law 
without the Approbation of the People. But 
when the Lex Regia prevail'd, this Power of 


the People was almoſt extinguiſn'd and dimi- 
niſh'd ; the People by that La transferring all 
their Right and Power on one Perſon, whom 


they ſtiled Prince or Emperor. 2100496, 
What this Lex Regia was, and when it was 


made, is very uncertain ; but tis moſt proba- 


ble, that it was made under the Reign of Ofa- 
_ wiauns Auguſtus, For when the People firſt ſtiled 
him Prince of the» Senate, he ſeem'd to refer 
all Things to the Intereſt and Advantage of the 
Publick. But it was afterwards the Pleaſure of 
the State, that he alone ſhould have the Care 
and Adminiftration of the Commonwealth, un- 
der the Title of Inperator and Auguſtus; the 
Name of a King being odious to the Romans, 
thro' the Pride of the Kings depos d. Hence 
it appears, that the People were depriv'd of 
their Power and Authority, which was always 
to remain in the Hands of this Prince or Em- 
a; and his Pleaſure being eftabliſh'd as a 
aw, without ever conſulting the People, was 
to have the Name, Force, and Effect thereof. But 
as there is nothing ſo difficult as themakinga Law, 
the Prince ought to make Uſe of the Senate 
| as 
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as his Council in all Matters of Legiſlature. 
Nor ought a Prince to make too much Haſte 
and Precipitation in the Making of Laws, 
left his Laws ſhould: at ſome Time or other 
be diſpleaſing even to himſelf. But he ought 
rather to follow the Cuſtom and Practice 
of reading them over ſeven Times in the Con- 


ſiſtory of his Palace, according to the Form uſed 
by the Emperors Theodofius and Valentinian be- 


fore the Promulgation of any Law. hs 
And in making of Laws tis neceſſary, That 
they ſhould be general, juſt, honeſt, poſſible, 


profitable and manifeſt. General Laws belong 


to all Perſons of the State in common: But parti- 


cular Lawsrelate only toone certain Cauſe or Per- 


ſon, beyond which they do not extend, unleſs the 
Will of the Prince evidently declares it otherwiſe. 


For that which the Prince, or the Law, has de- 


termin'd in favour of any one, ought not to be 


_ wreſted to his Diſadvantage : Yet all Laws are 
unjuſt, unleſs they have a regard to tho Good of 


2 Publ 0 e ee Laus are therefore 
ſaid to be juſt, that obſerve an Equality in giving 
to every one his due Right. And thoſe are ſaid 
to be honeſt, which contain nothing of Turpitude 


in them, or any Thing contrary. to DNecency 
and good Manners. Thirdly, Laws ought to be 


poſſible, ſince no one is oblig d to Impoſlibilities ; 
and it will be uncivil, and contrary to Humanity, 
to command a Man to do what he cannot do. 
Hence Juſtini an ſays, that in reſpe& of Human 
Frailty, Mediocres leges noſtras ponimus, We lay 
down ſuch Laws as are practicable and eaſy to be 
complied with. Fourthly, "Thoſe Laws are ſaid to 
be profitable which are not written for the Advan- 


tage of a private Perſon, or for the ſake of 


Often- 
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Oſtentation and Vain-glory ; but for the com- 


mon Benefit of all the Subjects of the State and 
Commonwealth. Laſtly, Laws ought to be clear 


and manifeſt, ſince nothing is ſo much the Pro- 
pony of Laws, as Simplicity, Clearneſs and 
Perſpicuity. For this Reaſon Seneca adviſes us, 
That Laws ought to be brief and ſhort, that 
the Unskilful may the better underſtand them; 


and that they may not be liable to Cavils and 


de es Wherefore he alſo adds, That no- 


thiag ſeems more frigid and fooliſh, than a Law 


79 


with a Preface or Proem to it. And Plato ſays, * Lib. 4. 
That tho we ſee ſeveral Laws made with a Proem de Leg. 


to them, ſnewing the Motive thereof, and with 


many Reaſons added thereunto, eſpecially in 


the Novels of Juſtinian; yet tis better to have 
fewer Laws thus publiſn d than many; it be- 


ing much more uſeful for a Perſon to expreſs 


himſelf in fit and proper Terms, than to tire 
out Men with ſeveral uſeleſs Words. And it 
cannot be otherwiſe, when there are many Laws, 
gy they muſt. engender and multiply Law- 

KS. 1 2 nie N a : DS 4 
-> The final Cauſe: of Laws, is, that Men may 
be ſafe and ſecure from Injuries by the Aid and 
Defence of Laws; that Vices may be corrected, 
and virtuous Men rewarded, which Solon ſtiles 


the- Sheet-Anchor of any. State Oo Common 
wealth: And that Men in Power, with thoſe of 


the loweſt Rank, may hold ſuch Things in Poſ- 
ſeſſion as they have legally purchas d; and that 
they may be allow'd to alienate, and make all 
manner of lawful Contracts, which is the chief 
Foundation of civil Concord and Agreement. 


Hence Cicero ſays, That every good Law ob- 


ſerves an Equality, confers a Security of Life, 
7,0 1 bridles 
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A Diſſertation on the Law of Nature, 
bridles the Deſires of the Mind, by ordering 
Things juſt and honeſt ; and forbids Things 
which are unjuſt and unſeemly, by propoſing ; 
Rewards for the Virtuous, and Puniſhments: 
for vicious and wicked Doers. Therefore, ſince 
tis the Buſineſs of Laws to-coerce and reſtrain 
the Lives of Men, by preſcribing to them 
what they ought to purſue, and what they' 
ought to avoid; it follows, that Laws ought to 
be conceiv'd and drawn with a Regard had to 
Futurity: - And therefore they are ſaid to give 
a Form to future Matters or Things * [eng 
and not to have a Retroſpect to Things or Mat- 
ters paſt, although an ambiguous Term or 


Word ſnou'd be uſed therein; as, S quis fece- 
7it, and the like. By future Matters Ide not 


here mean future Suits touching any Matter; 
but a future Matter, from whence a Suit may 
ariſe; as a Contract, laſt Will, a Treſpaſs, and 


the like: For the Time of the Contract made; 


and not the Time of the Suit commenc'd, ought 
to be conſider d; unleſs (perhaps) there be a 
Law made which appertains to the Form and 
Order of judicial Proceedings, when ſuch a 


Matter cannot be captious to any one. Vet 


ſometimes Laws do extend their Authority to 
the Time paſt, as when they introduce no 


Thing new, but are only declaratory of ſome 
antient Law; or do confirm the ſame, or take 
away the Abuſe of ſuch a Law; or if the Crime 


committed be of ſo wicked and nefarious a Na- 


ture, that it threatens Ruin and Deſtruction 


to the Commonwealth, unleſs the ſame be pu- 
niſn'd, &c. Moreover, ſometimes the Words 


of a Law may be expreſly referr d to the Time 


paſt; and when this happens, we do interpret 
. . ; : 
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a Law to have a Reſpect to Things paſt, leſt that 
Right which a Man lawfully acquires ſhou'd be 
taken away from him. But in Matters already 
N. ; or decided, no Man ought to be: pre- 
judic d by a new Law, altho: the Caſe. be ap- 


| peal'd* But though a Law preſcribes. unto; - Nov. 


en a certain Rule of Life for the future, yet 11 
ſuch a Law is not a Cure and Remedy unto 1- 
all Vices and Inconveniences, but is only adapt- 
ed to ſuch as happen very often, and not to 
ſuch as happen but ſeldom: For all Caſes, 
which are ſometimes. incident, cannot be parti- 
cularly comprehended in the Lauwss. 

The general Effect of a Conſtitution is to 
oblige all Perfons ſubject thereunto, to the 
Knowledge and Obfervance thereof: There- 
fore, not only Lawyers, but even all other Per- 
ſons, are oblig d to know and obſerve the Laws: 
Which I wou'd have to be underſtood touching 
fuch Laws as are confirm'd by the Divine Com- 
mand, or by the Sanction of natural Reaſon, 
made for the Inſtruction; and for Reftraining 
the looſe Behaviour of infolent Men; that here- 
by, the. Preſcript of the Laws being evidently 
known unto all Men, they may either avoid ſuch 
Things as are forbidden them, or elfe follow 
fuch Things as are permitted and allow'd them, 
But in other Reſpects (I think) no one is bound 
to know the Laws; beſides a Lawyer: But to 
knaw the Laws ts not to bear the Words of them 
memoriter in a Man's Mind alone, but to under- 
ſtand the Force and Power of them. And tho' a 
Perſon does not act contrary ro a Law, unleſs he 
does that thing which the Law expreſly forbids; 
yet the Lawyer Paulus writes, That he who cir- 
eumvents and eludes the Intention as 

v1 . | 4 


82 A Diſſertation on the Law of Nature, 
Salvo's, and eſcaping the Words of the Law, 
does act in fraudem legis : As when a Man gives 
Credit unto a Perſon under the Power of a Fa- 

ther, not by lending him Money, but ſome- 

N thing elſe, with a deſign of eluding the Senatus 

1 O Conſultum Macedoni anum. Upon which Account the 

Emperor has ipſo jure render'd null and void, 
not only whatever 1s done contrary to an ex 

5 preſs Prohibition of Lau, but alſo, that which 

3 is done againſt the Mind and Intention of Law, 

| .altho' the Law has not expreſly dictated or 

F commanded the ſame : And ſuch an Act is ipſo 

jure null and void. Hed too vhs; 
As to the Obſervance of Laws, it is certain, 
that all and every Perſon living within the Ter- 
ritory, unto which the Laws do extend them- 
ſelves, are ſubje& unto thoſe Laws, and ought 
to yield them Obedience. From whence it 
comes to paſs, That not only Subjects, and free 
Denizens, are bound thereby, but even Stran- 
ers alſo, ſo long as they continue, and have any 
Rd Dwelling in another's Territory: But if 


. 


they leave ſuch Territory, they ſhall not be pu- 
niſn'd for any Crimes committed therein, during 
their Abode, by the Laus of ſuch Territory, 
unleſs their own State, or the State unto 
which they fly, thinks fit to deliver them 
up to the juriſdiction offended. Where 
a Law is not approv'd of by the Uſage 
and Cuſtoms of the People that have the Uſe 
thereof, it does not .render, and make the 
; Tranſgreſſor of it to be an Offender. Nor is it 
convenient to right Reaſon, that one and the 
ſame Law ſnould operate different Effects con- 
trary unto each other. In penal Laws and Ca- 
ſes, Puniſhments ought rather to be reftrain'd 


and 
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the Lam of Nations, & 
and diminiſh'd, than amplify'd and increas d. 
Where the Law is doubtful; and not very clear, 
the Judges: ought to interpret it in ſuch a Man- 
ner as to be moſt conſonant. to Equity, and leaſt 
inconvenient to the Subject: And that a Cor- 
rection and Amendment of Laws may be avoid- 
ed, a ſtrict Interpretation thereof ought to be 
made. A leſſer Evil ought to be tolerated in all 
Laws, that a greater Evil may be avoided. 
Though the Prince, or Emperor, alone, can 
only make a general Law; yet particular Sta- 

tutes may be made by other, and inferior Ma- 
giſtrates. Bracton ſays, That the Law makes 
the King: Therefore, let the King give unto 
the Law, that which the Law has given unto him, 
viz, Dominion; for he is not truly a King; whoſe 
Will goyerns and not the Law. The Reaſon of 
the ; Law-is the ſame as the Law it ſelf: And 
therefore if the Reaſon of a Law ceaſes, the 
Order and Diſpoſition of ſuch Law likewiſe 
ceaſes with it. The Proſecution of the Law is 
indeed a grievous Vexation unto Men, but then 
the Execution of the Law finiſhes and crowns 
the Work; the Effect of the Law conſiſting in 
the due Execution thereof: For the Execution 
of the Law is ſaid to be the Fruit and End 
thereof; and this Execution cannot be ſaid to 
be injurious unto any one, if it be conformable 
to the Rules of Law. 87 | 
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HERE is this Difference between an Int 
LA e, 3h, That an B- 
dulgence, properly ſpeaking, is a Diſpenfation 
which is not granted contrary. to the common 


Lan, but only. contrary. to ſonje local Statutes 
or Laus: Whereas a Priv lege is a proper and 


rivate Right, granted unto ſome Perſon or 
Body | Politick contrary . to the Rules of the 
common Law and common Right. And Privi- 
leges are an Abatement of common Right, be- 


W 


cauſe they are an Addition to the Right of a 
private Perſon, or Body Politick, ſo that à Pri- 


vilege is either perſonal or real. A perſonal Pri- 
vilege is that which is granted to any Perſon 
either contrary to, or beſides the Courſe of the 
common Law. As for Example, That a Mem- 
ber of Parliament ſhould not be arreſted, nor 
any, of his menial Servants, during the Sitting 
of Parliament, nor for any. other limited 'Time 
before nor after. -A. perſonal Privilege follows 


the Perſon of him to whom it is granted; and 


it dies with him alſo, if the final Cauſe of 


granting ſuch a Privilege be remoy'd and ex- 


tinguiſh'd : But where the final Cauſe of grant- 

ing ſuch a Privilege is not remov'd and extin- 

guiſh'd by the Means or Death of the Perſon to 

whom it is granted; there (I ſay) ſuch Privi- 

lege follows the Perſon of him to whom it is 

granted: For as the Effect ceaſes with * > 
| | A 


— | 
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Cauſe thereof, ſo if the final Cauſe thereof 
does not ceaſe, the Effect continues and re- 
mains. A. real Privilege is that which is grant- 
ed to a Place, as to the two Univerſities of Ox- 
ford and Cambridge, viz. That no privileg'd Per- 
ſons thereof may be called to Weſtminſter Hal 
upon any Contract made within their own Pre- 
cincts, or elſewhere, infra Regnum Angliæ; or 
upon the Account of any perſonal Plea whatſo- 
ever; or be proſecuted in any of the King's Courts. 
Nor can one belonging to the Court of Chancery 
be ſued in any other Court, unleſs it be in ſome 
certain Caſes excepted : For if he be thus ſued, 
he may remove the Suit by a Writ of Privilege 


i on the Statute of Edward the Third . * 18 Ed 


85 


ut the Quality of a Privilege, by the Change 34 cb. 


of the Perions being in another Condition, is 
alſo chang'd ; and conſequently the Privilege 


is loſt and 'extinguiſh'd thereby: As when a 
Man leaves the & 

another Court ; for perſonal Privileges ought 
not be extended to extraneous Perſons. Nor 
ought a Privilege granted to a Perſon to be ex- 
tended to ſuch Things or Matters whereby the 
Advantage of the publick Weal may be injur d 


and damnify d. Altho” regularly every privi- 


leged Perſon may renounce and wave his Privi- 


lege, granted to him either by the Law or bj 


the Prince, of impleading another, or of being 


impleaded himſelf in ſome certain Court belong- 


ing to ſuch Privilege, ſo that the Conſent or 
Leave of the ordinary Judge is not requir'd, the 
Parties Conſent being ſufficient : Yer in Cafes 


of mix d Privileges it is otherwiſe. For altho 
private Conſent makes him a Judge, that pre- 
ſides over a ſuriſdiction, yet the foregoing ule 
R Ws  -” 


ourt of Chancery and follows 
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proceeds no further than this, viz. That when 


the Privilege of ſach Court principally ee 
Favour, and is granted for the Advantage of th 


1 
8 


3 
Perſon waving his Privilege. Privileges 2 7 


always to be taken and underſtood in ſuch a 
manner, as not to prejudice or diminiſh the 


Right of a third Perſon: Nor ought a Privilege 


? 


as in the Romiſh Church. 5 
Cicero, in his Oration pro domo ſud, defines a 
Privilege to be a private Law, or Right confer- 
red upon ſome particuar Perſon or Body Poli- 
tick; and, according to another Author, it is a 


to be a Refuge and Sanctuary for Delinquents, 


particular Law or Right, whereby a private 
Man, or a particular Corporation, is exempted 


from the Rigor of the common Law. It is ſome- 


55 


times uſed in our common Law for a Place that 
has a ſpecial Immunity granted to it. Privileges 
are Benefits and Matters of Grace, which are 
Fe on the Account of Duty and good Of- 

ces; and, therefore, a contumacious and un- 
dutiful Subject may be rightly depriv'd of the 


Privileges granted to him on the Score of Duty 


and Obedience, - becauſe: the Contumacy and 


Diſobedience of Subjects towards their Leige 
Lords and Sovereigns, is an Offence of an hei- 


nous Nature, being cloathed: with the utmoſt 


Ingratitude; and for ſuch an Offence Privile- 


ges are loſt and come.to an enk ſince an Sk. 


ence, gives no Immunity. to Delinquents. : For 


the Authority of Crimes ought not to receive 


any Growth and Incouragement from a Pre- 
tence of Privileges granted, as in the Church of 
Rome, ſince they do hereby ſhake the Foundati- 
on of the publick Weal. But Privileges grant- 
ed, to an Univerſity, or Corporation, are not 
Eve *. 

19 21 


loſt 5 
a 9 * 


the Lam of Nations, &c. 


Toft by the Contravention of particular Perſons 


therein, [unleſs they be encourag d, or conniv'd 
at, by the ruling Power, in their Crimes and 


Exceſſes; for generally ſpeaking, the Offence 
of particular Perſons. ought not to prejudice a 
Body Politick, or Corporation, without the 


aforeſaid Encouragement or Connivance given. 


The Loſs and Deprivation of Privileges, where- 


with contumacious and diſobedient Subjects are 


uſually. puniſh'd, ought, undoubtedly, to be 


reckon'd among the lighter Kinds of Puniſh- 
ments: For Privileges are ſuppos'd to be grant- 

ed to Citizens and Subjects of a dutiful Temper 
and benevolent Diſpoſition, and to ſuch as will 
ſhew ſome ſort of Gratitude for them; and not 
to malevolent and ' rebellious Perſons. There- 


fore if the Motive, or final Cauſe, of granting. 


fuch Privileges does ceaſe, the Privileges them- 
felves ought to ceaſe. From hence it is, That 
Privileges granted to Scholars in Favour, and 


on the Account of their Studies, do not take 


Place, and extend themſelves to falſe, idle and 
loitering Students, altho they be admitted into 


the Matriculation of the Univerſity, and the 


Catalogue or Regiſter of Scholars. Thus a 


Monk does not enjoy the Privileges of a true 


Monk, that is to ſay, the Privilege of his Or- 
der, from wearing his Habit only ; becauſe the 
Habit does not make the Monk, but it is his 
Profeſſion, and a Difcipline ſuitable to ſuch a 
Profeſſion. | Pr 


A Privilege granted durante Beneplacito, which 


may be revoked at the Will and Pleaſure 

the Granter, is at an end on the Death of the 
Perfon that granted the ſame : But a Privi- 
fege granted Simpliciter, and not at the Plea» 
. e ſure 
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88 A Diſſertation on the Law of Nature, 


ſure of the Perſon that granted the ſame, is not 
extinguiſh'd and determin'd by his Death, but 
becomes perpetual: And the ſame Thing may 

be ſaid of a Gratia or Beneplacitum. There 
fore, a Privilege' granted ad Beneplacitum, laſts 
and continues, til] ſuch Time as the Granter 
revokes the ſame, becauſe as a Beneplacitum is 
ſubject to no Law, it dies and expires with the 
Perſon himſelf, the Will of the Granter being 
diffolv'd and extinguiſh'd by his Death. But 
by modern Uſage and Cuſtom it has obtain'd, 
that ſuch Privileges are not now revoked by 
the Death of the Granter ; becauſe that which 
is not expreſly changed, is not prohibited to 
ſtand and remain. A Privilege granted con- 
frary to the common Courſe of Privileges, is 

| = um'd to be falſe and ſurreptitiouſly obtain'd: 

he Inſinuation or Intimation of Privileges 
ought to be made in the Preſence of a compe- 
tent Judge, -or before a Notary, or two Wit- 
nefles: And Privileges not intimated to the 
8 are of no Advantage to a Man in his 
Cauſe. De e , abr \ | 
A Privilege is not preſum'd, but it ought to 
be ſet forth and proved, ſince it is a matter 
of Fact: And he that alledges or ſets forth a 
Privilege, ought to prove the ſame in the beſt 
manner he may. But a Privilege is: not prov d 
per uſum Privilegii, but by a juſt and legal Ti- 
tle unto ſuch Privilege. For in Privileges pro- 
erly ſpeaking there lies no Preſcription, be- 

aufe he that avers a Privilege alledges malam 
fidem, unleſs he proves a good Title to ſuch 
Privilege. The Title of a Phyſician here in 
England do's: not privitege a Perſon, that is 
choſen Conſtable of a Pariſh: For —_ 15 2 
9 5 * þ b 1 2. 


F 


Et; 8 
* 


the Lam of Nations, &c. 
Difference between an Attorney or Barriſter at 
Law, and a Phyſician; The former enjoy their 
Privilege by Reaſon of their Attendance in 
publick Courts; and not on the Account of 
private Buſineſs in their Chambers: But a 
Phyſician's Buſineſs is a private Calling only. 
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LIBRI URIDICL 


FOLIO. 


EE ORP US j juris tivilis, 2. Vol. 1514 


* Corpus jut is civilis cum gloſs. & 
. C V Se Ce. 6 Vol. ' Lugd. 5 


Corpus juris civilis cum gloſs. & 
_— \ cal, Or. Vol. Aurel. 1625 
Corpus juris civilis cum n Gothofredi not. 2 Vol. 


Amſt. 1663 
Corpus j juris eivilis cum Gothofredi not. 2 Hol. 
[2 Lugd. 1650 


Corpus j juris civil cum | Gothofredi not. 2 Vol. 


ibid. 1590 


Corpus juris Seile 2 Vol. ap. Car. Plant. 1575 
Pandectarum 50 Libri ex Florentin Pandect. 


| Repræſent. 2 Vol. | f 1553 
Fandectæ juris civilis ex editione Herugiana 
Baſ. 1541 

S Idem ex editione Hugon. de Porta ad Florent. 
exem. Lugd. 1542 
Idem ex editions Hug. de Porta ad idem exem- 
8 Lugd, 1552. 

| Co- 


Libri Juridici. 


Codes Juſtinianzus, 5 Fol, © Par. 1566 
Codex Theodoſianus cum Gothofred comm. 6 
Vol. 5 Lugd 1665 
Corpus 12 canonici cum gloſs & caf: 3 Dol. 
1671 

Corpus juris canonici cum gloſs. & * 3 Dol. 
Paris 1613 
Erodii pandeR. j jur. civil, per Phil. Oldenburg 
Gen. 1678 

Abbatis Panormitani opera omnia, 5 Vol. Lugd. 
1547 


Auguſtin antiquz decretalium collectiones Par. 


1621 


E juſdem juris pontifici veteris epitome ibid. 


94 641 
E juſdem antique: decreralium degifiones Verd. 
1579 


Anton. Auguſtin epitome juris pontificii, 2 Vol. 
Rom. 


Alter eraRatus de cenſuris ch 2 Dol. 
6 1 bi 


Alciati opera omnia juridica, 3 Vol. Baſ. 1571 


Alexandri opera omnia jar! idica, 6 T0. Lugd.1539 


Johan. Andreæ comment. in decrerales, 2 Dol. 


Len. 1612 
Francis de Acceptantibus PR n dittin. & 
W I 584 


Azrii quæſtiones & reſolutiones juris 
Francis de Accoltis in primi, ſecundi, Cc. de- 


. cretal. comment. Den. 1581 
Ejuſdem comment. in ſecundam partem di- 
"Te. ibid. 1589 


Non. Acoſtæ tractatus de privilegiis creditorum 


Rom. 1661. 


| Acoromboni repetitiones in jure civili Rom. 
Lngd. 1553 
Petri 
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Libri Juridici. 


petri Alegonæ compendium j juris canenic. 2 Tom. 
LP ibid. 1623 


Albanus de poteſtate Papæ & concilii Ven. 1584 
Andrez Alciati opera omnia juridica, 4 Tom. 
Anton. Auguſtinus de propriis nominib. pandect. 


Flor. Par. 1579 
Matth. de Afflictis de privilegiis fiſci tractat. Baſ. 
1550 


Authoresvarii de juriſdictione Imperiali thid's 559 
Aymonis comment. in conſuetudines Arverniæ 
D*Arevedo in conſtitutiones regias Hiſpanicas 
Baldi opera omnia juridica, 5 Vol. Lugd. 1585 


Bartoli opera « omnia — 5 Vol. Aug. Taur. 


1577 
Ejuſdem opera omnia Juridica, 5 Val. Baſil 1562 


Bartoli diſtinctiones juris ibid. 
Baldi comment. in digeſt. & cod. 3 Vol. 1616 
Bardi Margarita noya & ſingularis Bon. 1497 


Balzarani comment. in conſtitutiones Siculas 

Auguſt. Barboſa de poteſtate & officio epiſco- 
porum 1656 

Ejuſdem n D. in jus pontificium 1656 


| Ejuſdem collectanea, P. D. in jus pontificium 


Lugd. 1637 


Ejuſiem tractatus de canonicis & dignitatibus 
ibid. 165 8 


Ls 1 jure ecclefiatico univerſo, 2 Vol. 1660 


Ejuſdem collectanea, D. D. in cod. hugin, 2 Tom. 


Tags 1660 
Ejnlliem tractatus de matrimoniq d. 1668 
Baronis opera omnia juridica ap. Morellum, 3 Vol. 

1598 


FRY de ae repetitiones juris Lugd. 1 575 
Bengerus & Pinſonius de beneficiis eccleſ. Par. 


1654 


Belluge ſpeculum principum | n | 


Helloni 


bo 


Libri qurid ici. 


Belloni tractatus de j jure accreſcendi 

Barry traCtatus de ſucceſſionibus 
Bibliotheca juris veteris canonici, 2 Fd. 1661 
Bibliotheque du Droit Francois, 3 Vol. 1619 
Bibliotheque des Arreſts 
Borelli comment. in ſtatuta Parmenſia - 


Bonacinæ opera omnia juridica, 2 Vol. Lugd. 16 0 f 
Hordoni opera omnia juridica, 5 VU. 1665 


Brachylogi. totius juris civil. ſumm. ſeu corpus 
egum - Lugd. 1559 
Bredorodi ſententiarum jur. & regul. reperto- 
rium Led "oy 
Ejuſdem tractatus de appellationibus | 
Briſſonius de Formulis veterum Romanor. 
Brunemanni comment. in pandect. & cod. Fran. 
1 - & Lipſ. 1716 
Bochelli „n ok x Gallicanz Par. 1609 
Borgalii tractatus de dolo Han. 1604 
Buckerii Belgium 1 71 ecclef. & ciyiis Leod. 
16 1 5 
Budæi commentaria in | pandefas 
Ejuſdem Forenſia ' 


Barboſæ repertorium Juris civil. & nel 


Lugd. 1668 


Claud. Coteræus de jure & privilegiismilitum 
1639 

Cujacii opera omnia juridica, 10 Vol. Paris T6 58 

Coraſii miſcellanea juris 

Choppinus de jure cœnobitarum Paris 1650 

Idem de legibus Andium municipalibus 204d. 1581 


Cœvallos de cognitione per viam violent. in cauſ. 
eccleſ. Lot. 1620 


Covarruviæ opera omnia muy 2 Vol. 166 


Ejuſdem opera omnia juridica, 2 Tom. Lngd.1606 


, Charondas annotations on Hen. 3d, French code 


Par. 1615 
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Carpzoiii definitinnes eccleſiaſtice  , 1663 
Ejuſdem rerum criminalium Prazj Saxonica 
875 ne 22 1677 


Cynii in veteris $A ſibras comment. Lugda547 
uli Clarii opera omnia juridica Genev. 1666 


juſdem pra. civil. & criminalis e 1664 | 


Innocent. Cen opera in zus een 
1 6 45 


Corpus; juris Ruflardi 1 notis, 2 48 1 1561 


Cherubini magnum bullarium Roman, 6 Hol. 


Nom. 1638 

Codex F abrianus de definitionib: forenſibus 
Lugd. 1649 

Ejuſdem definitiones 2 Han. 1612 


 Carponi, comment. in farata.Mediolenſia 
Hieron. Copallos aureum ſpeculum ex — 9 


N l. 1664 
Pal opera omnia op TE 4 Dol. Han. 1611 
Ejuſdem opera omnia juridica, 4 E. Franc.1590 
aten ſpeculum j juris, cum addit.” ibid. 1612 

Ejuſdem | Feen juris cum additam. . ibid. 15 92 
Ejuſdem peculum juris cum additam. Baf.1 574 


Ejuſdem ſpeculur j juris cum additam. Lag. 15 517 5 


Nuarchi in jus civile opera omnia Franc. 1592 


Homme de legibus eccleſiafticis 3 10003 
old. Ferroni comment. in conſuetudin. 
Burdigalenf. 1565 


. 3 municipale arbis. None Bom: 1665 
Preſp. Farinacii opera omnia ane 13 Dol, 


tre, en 
TTV 
Ejuſdem opera criminalia, 4 Fol the 1602. 


Fontanella de pactis nuptialibus . 1659 


Fabri rationalia in pandectas juris, 5 Fol. 1659 


TOP Tg: tripler juris civilis & canonici 
Gen. 1689 


Fer- 
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Libri Juridici. 


Ferretti prele@iones i in jus cixile Lugd. 1553 


Fleta cum notis Seldeni Lond. 1647 
F ni comment. in 5 libros decretalium, 2 Lol. 
C. Ag. 1681 
Anton. Fabri conjecturæ juris civilis 1861 
Falun Sandzi comment. 4 5 libros decretal. 
Lugd. 1590 
Anton. Garronis comment. ad tit. de origin. ju- 
ris 20 30 
Garciæ comment. in * * pactis Ven. 15 87 
Ejuſdeni variz repetitiones in jure civili Lugd. 
32 
Guazzini opera criminalia, Al. 1676 


Gudelini commentar. de jure noviſſimo 1644 


Bernard. Greven practicæ concluſiones 1644 


Gomeſii comment. vena be: reſolution. jur. civ. 


3 Tom. Antu. 1634 
Garratus ſeu Garams Laudenſ. de crimin, let. 
{Majeftat. Fran, 1587 


Ejuſdem tractatus = 1 
Ejuſdem tractatus de repreſſaliis Lagd. 1593 
Ejuſdem tractatus de monetis Col Ag. 1591 


Ejuſdem tracatus de bello Von. 1584 
Ejuſdem tractatus de cardinalibus abid. 3 584 


Ejuſdem tractatus de legitimatione ibid. 15 84 


Ejuſdem tractatus de privllegio ibid. 1584 


Ejuſdem tractatus de legatis principum 
Ejuſdem tractatus de Caſtellanis & Caſtris 
Garionius de fœminis ad feuda recipiendis, Cc. 
Ven. 15 84 
3 Gabrielis concluſi ones Han. 1576 
Gruttererre practioæ concluſiones ibid. 1607 
Goldaſti collectio legum ein ibid. 
«+ Þ/\ 2; 
Garcia tractatus de beneficiis Sener. 1658 


Anton, Goveani « opera juris civilis Lugd: 2 
41 Joh. 
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Libri Juri 7 


Joh. de Gradibus addit. ad Fabri lectur. in 4 lib.” 
h inſtitut. 15 43 | 
SGonadini variæ repetitiones in jure civil. Lagd. 


1553 
t Ejuſdem repetitiones in l. omnes populi FP. Bon. 
1561 
Gouſtæus de poteſtate regis in eccleſiam Fran. 
| 1621 


Hojeda de compatibilitate beneficiorum Fin, 


Hotatii montani tractatus de regalibus 1634 
Heiminſel dii ſtatuta & præſcripta imperialia, Vc. 


1607 
Heraldi quæſtiones quotidianæ & ejuſdem ob- 
ſervat. ad Lahmaſſim de jure Attico & Ro- 


mano Par. 1650 


Herburti ſtatuta regni Peloniz Dam. 1620 
Herveti conſtitutiones imperiales Han. 1606 


Hotomanni opera omnia juridica, 3 V. Lagd.1 599 
nnn de W & armorum jure 


VWorim. 1642 


Joh. Heroldi liber Germanic. antut, 8 orig. 


Oc. „ 7 
5 Hilligeri Donellus emen Ant ul. 1642 
Heringii tractatus de fide- — 14186675 


H. Seg. Hoſtienſis aurea ſumma Cohn 1612 
Heroldi 1 1795 & leges antiquæ var. pe ul, 


Imolenſis comment. ſuper Clementinas Lagd, I 5 39 
Ejuſdem comment. ſup. primum, ſecundum, & 


tertium decretal, 3 Vol. Lud 1525 i 


Jus regni Neapolitani ic 211507  Neap. 1605 
ho ſuccedendi in Luſitaniæ regnum Par. 1641 
us provinciale ducatus Pruſſiæ — 1830 
hn Magni comment. Juris, 5 Dol. 1592 
uſtiniani eee Græce . H. Sroph, 1558 


Lin- 
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Libr; Juridici. 


e codex legum antiquarum, 2. Jil. 
Fran. 1613 


Luci lacitorum ſummæ apud Gallos curiæ 1559 
Rob. Lancellottus de attent. & innovatis Hanc. 


12 

8 de con jecturis ultim. voluntitum ibid. 
„„ 

Wards de jure mercatorum 1662 


Andreas de Mendo de jure academico Lugd. i608 
Mudæi tractatus de contractibus ; 
Molinzi opera omnia juridica, 4 Vl. Paris t612 
 Mafcardi tractarus de probationibus, 4 Vol. Fran. 


| 1651 
Molfeſi Praxis contractuum ult. voluntatum & 
ge depulmnr .: Neap. 1622 


| Menochit opera omnia juridica, 47. Genev.1687 
MNlanſcardi tractatus de probationibus, 3 Vol. Franc 9 
155 


Marta de juridigions eccleſiafticd & ſzculari 


Mog. 1610 

FA. opera omnia aridica, 3 ol. Par. 16 54 

Menochii tractatus de præſumptionibus 

Ejuſdem quæſtiones & præſumptiones juris 

Murgæ tractatus de beneficiis eccleſiaſticis 1684 

_ Marthzi-a Corona Poteſtas ſpificualis epilcopo- 
rum 


3 


Omphalii tractatus de uſurpatione legum Baſ. 


15 50 
Oldendorpii rractatns de actionib. forenſibus 
Colon 1 5 


Alp. de Olen tractat. de ceſſione j juriam & Actio- 


num 
Pancirolli Theſaurus utriuſque juris lection 


VHenet. 1611 | 


dem notitia dignitatis utriuk ne Ingerii 
ok 3 Lugd. 1608 


* 
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Ruffini collatio legum Moſaicarum 


E Fri. 
Ejuſdem notitia dignitatis n. Imperii 


Pen. 1593 
Feckii opera omnia juridica 1686 
Paciani tractatus de probationibus 1631 
 Pacii ſynopſis utriuſque juris 1᷑8620 


Perezii prælectiones in codicem Juſtinianæum 
1656 
Baponii corpus juris Gallici ſeu rhapfodiæ Colon. 


1624 
Pauli Angli aureum ſpeculum de plenit. poteſt. 


Pa Han. 1621 


F gang. 0 de Pabinis de officio & poteſt. capit. ſede 


- vacant. Dien. 1584 
Peruſini in Sexti Decretalium comment. Baſ. 1581 
Frederic. Prackmanni opuſcula politico- jurid. 
ke © __ Fran. 1672 
Pergas reſolutiones forenſes Uhſ#p. 1668. 
Peregrini tractatus ſelecti practici Ven. 1611 


Fithæi codex legum Vifigothoram + 
Harman, Fiſtoris juris Roman. & Saxonic. qurſt, 


| | 1604 
Petiti leges Articz — ROT 
- Photii nomocanon Ba r601 
Sim. de Pratis de interpret. altim. voluntatum 
, Col. Ag. 1583 

Quintinus dy difpenſationibus beneficiorum 
Rzvardi opera omnia juridica, 36. ' 1623 
Roſenthal tractatus & ſynopſis j jur. tendal. 2 Tom. 
1676 


Kebuffi tractatus de beneficiis Lad 1620 


Rodriquez de concurfu & privilegiis creditorum 
Gen. 166 4 
Rubzus de morientium eleemoſynis 


Schilteri — jur. Romani in foro Germanico 
© Fran. 1713 


Salas 


rr . ee 


+4 _ © > a. 
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FA. 


lr 


6 L.ibri ; Yaridie, 
Salas tractatus de legibus Lugd. 161t 


Scotiæ veteres leges cum Skenæi notis Edin.1609 


god fog comm. in jus civ. ou Praxis juris Ro- 
| Jeng. 1698 


ay Suarez praxis eccleſiaſtic. & ſæcular. 


mani in foro Germanico, 


0m, - 8 Metim. 


fin 
1ento de reditibus ecc leciafticis tractatus 
chez tractatus de matrimonio Lugd. 166g 


Ejuſdem tractatus de matrimonio Antw. 1607 
| iz tractatus de commerciis & cambiis ,Rome 
1619 


Suarez rracrarus de legibus & legiſlatorib. Loud, 
„5 „ 


8 concilia Anglicana, 2 Vol. ibid. 163 9 


5 Sigonius de jure antiquo Romanorum, Han. 1609 


Idem de jure antiquo Romanorum Frarc.1592 
Scacciæ tractatus de appellationibus 1628 
Ejuſdemtractatusde ſententid & re judicats 1628 
3 de j jure Indiarum tractat. 2 Vol. Lugd. 


| 1673 
Skenzi rractatus de regit poteſtare & majeſtate 

4 | Edinb. 1609 
urdi trgctatus de alimentis Sener. 1645 


Tiraquellus de nobilitate & jure primogenito- | 
rum 1566 


E inert tractatus de utroque retractu munici- 


pali, Oc. Lugd. 157% 


Ejuſdem tractatus de legibus connubialibus 
Ejuſdem opera omnia juridica, 2 Vol. Hanc. 1616 


— de locis legum temperandis & remittendis 

ractatus tractatuum in utroque jure, 28 Vol. 
9 Ven. 1584 

| Tholoſani ſyritagrta juris univerſi Genev. 1623 


* ſpntagma j juris univerſi, 2 Vol. Fran. 
1596, Han. 1612 


H 2 Tartag- 


do tractatus * regid protectione, 2 Fa 1667 
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Libri Juridici —_.:. 


T: artagni comment. in enen & ſecundum Hb. 


3. Bl.. 85 1619 
Thelanrus\ communium opinionum in jure Fran. 
| 1616 

Tuldeni comment. ad codicem Juſtinianæum 
| Lovan. 1632 

Theophili infliruriones juris Græcè ap. Froben 
Baſ. 1534 

Thomaſii decades tractatuum Patav. 1642 
Cardinalis TO opera farid. 3 Tom. 4 Vol. 
Tugd. 1661 


Ehilliem. opera omnia juridica, 8 Pol. ibid. 16 34 
Laurent. Vallz tractatus de judice fuſpecto 
Vigelii methodus univerſi juris civilis 


Valentis concordantia Juris bei cum Cæ- 


S e 25 02: I 


Vaſquins de fucceſſi onjbus & ultim. voluntati- 


bus 1550 Frans. I610 


| Andreas Vallis de en poteſtate Papæ 


| Paris 1614 

Voetii pars prior comment. ad pandectas 

1% 22-ZULp Bathrvi i698 

Ejuſdem pars altera continens 1 1 Hagæ. 
170 

Alvarez de Velaſco index: Pantene Liigd; 1 275 

Werbuzus de nano & decretis Hun- 

garen 22 1628 

Windelini leges Salier cum n Gloſſario Antw.1649 

Udalrici Zazir oor omnia juridica, 3 Vol. Franc. 

Zoeſi commentaria in 1 pandectas L cvan. = 

Zazit ( Ugalrici ) traetatus de actionibus Baſil 


1737 
Alexandri conſilia five reſponfa j juris Ven. 1595 


45 


* 


3 - © 1 | Jacob, 


Alciati confilia le reſponſa juris Bai 1582 g 
* 


Libri Juridici. 
Jacob. Emyliani conſilia five reſponſa juris Jen. 
5 ; > Eons any 6s LO_ 
Albani varia conſilia five reſponſa juris Rom. 
"Wii | 1 v3 266 WW 
Franc. de Albergotis conſilium matrimoniale 
| . ; | . F#ranc. 1589 
Joh. de Anania conſilia five reſponſa juris Lugd. 


1540 


Baldi conſilia five reſponſa juris 2 Vl. 1686 


101 


Juſdem conſilia ſive reſponſa juris 2 Vol. Ven. 


| 1608 
Antonii de Butrio conſilia ſive reſponſa juris 


Vid. 1582 


Scholia ad Conſilia Antonii de Butrio Lid. 1582 


Petri de Ancherano conſilia ſive reſponſa juris 


55 Ibid. 1585 
Petri Belli conſilia five reſponſa juris 
Bardeloni conſilia ſive reſponſa juris 

Barbatiæ conſilia ſive reſponſa juris 2 Hol. 
Egid. Bellameræ conſilia ſive reſponſa juris 


Calderini conſilia five reſponſa juris Yen. 1582 


Pauli de Caſtro conſilia ſive reſponſa juris Amber. 
1 1607 


Cacherani conſilia ſive reſponſa juris Franc, 15 99 


Laurent. Calcanei conſilia ſive reſponſa juris 
. „ : _ Lugd. 1549 
Caſtilionis conſilia ſive reſponſa juris 

Joh. Bapt. Cæſaris conſilia five reſponſa juris 


Franc. 1678 


Cornei conſilia five reſponſa juris 2 Vl. 
Caballi gonſilia deciſiva in cauſis civilibus Ven. 


| | | | 1607 
Aymonis Cravettæ conſilia five reſponſa juris 2 
BE. i 1611 
Decii conſilia ſive reſponſa juris id. 1581 
Evartii conſilia ſive reſponſa juris 1603 


f ; "uh 


Libes Yuridbeh, 


i Fichardi conſilia five reſponſa juris Franc. 1599 

| Giurbz confilia five reſponſa juris Col. Agr. 1629 

f Grillinzonii conſilia five reſponſa juris 1614 

[) : Hotomanni confilia five reſponſa juris 1586 

1 Tafonis Magni conſilia five reſponſa juris en. 158 f 
1 Joh. de Imola conſilia ſive reſponſa juris Lhe 

3 Kinſcoti oonſilia five reſponſa juris 1653 
Leonini centuria confiliorum juris Antu. 1584 
l Leoniſſæ confilia matrimonialia - Franc. 1580 
il | Mynſingeri conſilia five reſponſa juris Bafil. 157 

i 4 Mlenochii conſilia five reſponſa juris 162 

if Philippi Monſpelienſis conſilia five reſponſa juris 

Þ : „ 2 25 | | Lugd. 1 584 

| | Antoni Nattz conſilia five reſponſa juris 3 Tom. 
} 5 „ „„ 
1 Oldradi conſilia five reſponſa juris Lugd. 1550 
Guidonis Papæ conſilia ſive reſponſa juris Franc. 
1 | VV e 

| : Johannis Fran. de Ponte conſilia five reſponſa jus 
þ . ris 2 Dol. 3 e 7 15 # Gen. 1666 
[ Modeftini Piſtoris conſilia five reſponſa juris 2 
0 REC ERR 3, 8 
Simon's Piftoris conſilia five reſponſa juris 2 Vol. 

i 1 8 3 1855 L.ipſ. 1596 

þ jos Rebuffi conſilia five reſponſa juris Lugd. 1618 

1 Salerni conſilia five reſponſa juris 
Roderici allegationes & conſilia juris Vallis, 1588 

0 Smidii conſilia Argentorenſia 2 Vol. Argent. 160 1 

ö Petri Surdi conſilia ſive reſponſa juris 1629 

k Tartagni conſilia ſive reſponſa juris 2 Vl. 1618 

| = Weſembecii conſilia ſive reſponſa juris Franc, 

k 3 5 | 7 | 1 600 | 
j Z.abarellæ conſilia five reſponſa juris Ven. 1581 


| Ziletti conſilia matrimonialia 2 Vol. Franc. 1580 MW 1 
| Ejuſdem conſilia criminalia Did. 1576 
2 8 
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Wernkeri Themarenſis e e Bid. 1580 


Lauderchii conſilia five reſponſa juris Ferrar. 
; | I600 


Mariani Socini conſilia five reſponſa juris Ven. 


1580 


Paul. Emylii deciſiones cauſarum ſacri palatii 
A poſtolic 7 85 
Auguſtini ſumma Apoſtolicarum deciſionum 


Barboſz ſumma Apoſtolicarum deciſionum 1658 


Bellonii deciſiones rotæ Genuæ de mercatura Hen. 


| 1582 

Coxvini deciſiones rotæ Romanæ 1647 
Caballi reſolutionum criminalium centuriæ Hor. 
ENT» | 1606 
Georg. de Cabedo practicæ deciſiones ſenat. Lu- 
ſitan. | ; Antw, 1620 
Boerii deciſiones aureæ juris Lugd. 1544 


Durandi decifiones rotæ Romanæ Aid. 1638 
Maynardi deciſiones novæ Tholoſanæ Latine 
Franc, 1610 


Ludov. a Peguerz deciſiones civiles & criminal. 


Ven. 1585 


Wig 3 Aug. Taur. 1613 
Guidonis Papæ deciſiones cum ann. Col. Agr. 1643 
Jacob! Putei deciſiones juris Colon. 15 82 
De Vargas Machutæ decifjones regni Arragoniæ 

| Neap. 1676 
Deciſiones feudales variorum cum aliis deciſioni- 

bus ſenatus Piſani Spir, 1605 

Anton. Barrz controverſiz forenſ. cum deciſi- 
onibus a Neap. 1680 
Calvini lexicon juridicum CGenev.1670 


Macri dictionarium eccleſiaſticum 
Alberici de Roſate dictionarium juridicum Ven. 


| | | | „ 
Scardii lexicon juridicum Colon. Ag. 1593 
Ejuſdem lexicon juridicum Colon. 1600 
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Libri Juridici. 


Barnaba Briſſonii lexicon juridicum Franc: 1587 


| Kuen lexicon juridicum Baſil. 1577 
Cl 


jacii conſtitutiones imperiales & libris Han.1606 
Haluzii capity]a & conſtitutiones Francorum 2 
Vol. Paris 1677 


: Fpiftolarum decretalium pontificiar. collect. 3 


Jol. 1591 
Baſlliks, libri 60 Gl. per F abrollum 7 Vol. Paris 
1647 
Antonius Frances de eccleſiis cathedralibus 
Fran. de Imaya opera juridica 
Haloandri analyſis inſtitutionum imperial. I 574 


Anton. Fabri ratſonalia ad pandectas Tom. prim. 


*% „ Gen. 1604 
Ejuſdem rationalia ad pandeftas Tom, ſecundus 
Bid. 1619 


Ejuſdem rationalia ad pandectas To. tertius 
Colon. 162 


Ejuſdem codex Subaudicus ad ordin. cod. Juſtin. 


Franc. 1612 
E juſdem codex Sbduticus ad ordinem cod. juſt. 
_ Lugd. 1649 
Lavorii varia de j jure canoniſo Rome 


| Martz Neapolitani di 8 noviſſima' 1622 


Ejuſdem tractatus de ſucceſſione legati 1624 
Maſii Gngularium opinionum lib. in jure civ. 
Low. 16 30 
Volutii Metiani rraQatus de aſſe Paris 1 586 
Darii Meuii comment. in jus Lubecenſe 
Modii praxis rerum criminialium Franc, 1587 
Anton. Nattæ repetitionesin jure civili Lugd. 1; 53 


_ Mentirenſius in ſtatua Bononienſia 1581 


Garavitæ comment. in ſtatuta Neapolitana 1611 
Steph. Vinand Pighii annales magiſtratuum & 
provinciarum ſenatus populiq; Romani ab urb. 
1 . Candisa, n 1599 
Or- 


1 15 
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Libri Juridici. 
Ordenancas de la Real audiencas 7 chancellaria 


Statuta Subaudiæ 
Sota in conſtitutiones Subaudia 
Anton. de Souſa deciſiones ſuprem. ſenat. Luſitan- 
155 DM. 1676 
Jacob nee tractatus de feudis Fran. 1587 
Faul. F uſchus de viſitatione & regimin. eccleſiar. 


Rom. 1581 

Rudorki vindiciæ cauſe Palatine 1640 

Carol: Sigonii de judiciis libri tres Paris 1576 

Ejuſdem tractatus de judiciis Han. 1699 
Novellæ conſtitutiones cura Hervagii & Scrimger. 
Baſil 1541 

Novella conſtitutiones ex bibliotheca Fuggeri 

R 

Haloandri verſio Novellarum per Lud. Ruſfard. 

lie. Paris 1557 


Seraceæ tractatus de mercatura 
Gabrichs confilia five reſponſa juris 2 Hol. Len. 


| _ 
Gee juris canonici | Paris 1618 
Magnum Bullarium Romanum cherubini 5 Vol. 
| Lugd. 1673 
Daoyz index juris civilis Aurel. 1625 


Daoyz index juris pontificii 2 Pol. Burd. 1623 
| Gomefii comment. in leges Taurinas' Antw. 1617 
| Bartolus 2 2 Saxeferrato cum Alex. Barb. Par. Cc. 


- Abner PE) ooh Lugd: 1581 
Gudelin gn. regular. AY juris Antw. 
4. 1646 

Corpus juris canonici 2 Fol. Lugd. 15 84 


Hautin patrocinium 88 Leod. 1664 
NMaſtrilli tractat. de magiſtratib. & eorum imperio 
Lugd. 1621 


Caſtellianus Cotta de jurisperitis Ven. 1584 
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; Libri Fidel. 3 
Ich. Tinas de paracizrun & par@corum ori- 


= - e , 
Fl | fe — expoſitiones ad 4libros inſtitution. T 
= Paris 1622 
Ejuſdem chronologie hiftoris toti juris Bid. 

4 Nis Eynerici directorium e orum hæres 

1 8 Ven. 1667 4 i 
= Frid. Schenk. interpretatio in 3 libr. alen feud. | | 
þ 01.1555 
5 Hen. de Bowick tractatus de jure patronatus 
Fanc. 1581 2 
| Ejuſclom diſtin&iones ſuper 5 bros Decreralium | 
. Ua. 1498 | 
Mare. Mart. Bondi tract. de j jure protimyſios. 

} Hane. 1588 

[ ' Berrandi 8 juris 8 Vl. Franc. 1503 

Beſoldi concluſiones de jure univerſitatum _ 

| dem de Comitibus & Baron. imperii German 

1 Bid. 1619 

- Mornacii obſervat. ad 24 lib. ff. & 4lib, cod. 105 

a 7 8 1 

1 Ejuſdem ſyntagma juris civitis 2 

: Compendium Schutzianum juris civilis 

= 5 Joh, Voeriz ad pandectas prior pars L. n 

1 169 

j | Ejuſdem ad pandeckas pars altera Hag. Com.” 

9 orgy + 2 

i hots: Bergeri comment. ad codicem Franc. & 

1 | Tip.. 1716 

1 | Hon. Hahnii obſervationes ad Weſembecium 

} HBielnſ. 1668 

1 Enten obſervationes ad Weſembgcium Helm. 
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po Libri Juridici, 
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rpus juris civilis, 2 Vl. 


CY 


S Vil. ap. unt. Den. 1621 
Corpus juris cvilis cum Gloſs, & Caf. 5 Vol. 
| Paris 1550 


Corpus j juris PR cum Gloſs. * Lugd. 1583 


Les loix elviles par Domat 6 F. -Paris 1697 
Corpus} MES! canonici cum Gloſs. & not. Molinæi 


- Lugd. 1559 

Corpus j juris canonici cum Gloſs Colon 163 1 
Aurelius de rebus judicial. - Paris 1611 
Anton. Auguſtinus de legibus & ſenatus-conſult.. 
- Roman. Urſin. not. Par. 1585 
Ejuſdem tractatus de legibus 8 ſenarus-conſult. 

Roman. . Rom. 1583 
D. Avila tractatus de cenſuris cccleſaſtci 2 

| 160 


; Abregs de la furis-prudence Donde 1671 
Albenſis tractatus de re militari & bello 1562 
| Alzedo « de. functionibus epiſcoporum tractatus 


Lud. 16 30 ; 


Acta ſynodi Florentine Gracè & Latinè Flor. 
Atta coneilii Conſtantinopolitan. 4ti Gl. per 
Raderum þ 1604. 


AGaconciti primi Piſani & concilii Senenſis 4612 


Alteſerræ tractatus de fiRionibus j juris Paris 16 5 9 
Ejuſdem diſſertationes de jure canoniſoo 
Abbatis Panormitani opera, 8 Tom. 5 Vol. Pen. 
-+, B98 
Arumæi en 71 jure publio 5. ** 1 a 
| | | 


+,4 
wil 


Corpus juris civilis, cum Gloſs. & Gag 5 
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Actii tractatus de ludo Schacearum 1583 
 Ahrege de la juris- prudence Romane per Co- 
lomber 1653 
Allæ tractatus de advocato & cauſidico Chrifti- 

ano Cierem. 1610 

Alexandri trackatus de regionibus ſuburbicariis 

Paris 1619 


Franc. de Amayæ obſervationes j juris Genev. 1632 
Arnizzus de authoritate principum | in populum 


511: JOAZ 

E juſdem tractatus de ſub jeione & exemp cle- 
ricorum N 1612 
Ejuſdem tractatus de j jure conn abiorum Fran. 
2482 
Azonis dumm aurea juris civilis, 2 Vol. Bafil 
| + 241155 24598 
Ejuſdem comment. in codicem juliniani. 1595 
Baronis tractatus de beneficiis - uon 1563 


Balduinus de legibus eccleſiaſt. & civilibus con- 
1 
Aurelii tractatus de rebus 3 Par. 16 11 
Bronchurſt miſcellanea controverſiarum Lugd. 
| Anton. ben de canonicis & inn ibid, 
1664 
Fran. Broei chronologia hiſtorica totius juris 
Har. 1622 
5 W commentaria ad legem conciam 1668 
- Barboſz tractatus de aſficio & poteſtate parœchi 
| Den. 1634 
Bozzius de temporal eccleſiz juriſdictione Rom. 
- IHOT. 
Danica tractatus de 92 abrogatis in Gallia 
Bonacollz tractatus de mulis & ſervis Ven. 


Gy e 605 
| De Bello Zoonomia canonica | Toys 158 9 
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Libri Juridici. 


Bachovii tractatus de actionibus juris Nant. 85 


E juſdem tractatus de pignoribus & hyporhecis 


ibid. 1657 
Beckmanni notiria dignitatum civilifitn Franc. 
ne 

Bertichii dun ae practicabiles, 4 5¼ 5111 
Bertrandi tractatus de juris peritis Tolaſ. 1617 
Barth. Baraterii reformatio feudorum per Rigat- 


tium edit. Paris 1641 


Joh. Henr. Bergheri ceconomia juris civilis 
372 
e tractatus de j jure connubiorum 1665 


Seorg. Beyri delineationes juris civilis Ligſ. 1713 


Jacobĩ à Carolo bibliotheca pontificia 


Caniſii ſumma juris canonici Ingol ſ. 1600 


Calvli: concluſiones in Proceſſibus judiciariis 


Lig.. 1616 


Caretii practica caufarum criminalium Franc, 
1600 


Canneki hiſtoria urbium metropoliticarum 16 — 


Conringius de origine juris Germanici Helm 
to * 19 22 1649 
Andreæ Cruſii tractatus de j jure e 1661 
Caroccii tractatus de juramento deciſorio Qſuab. 
1676 
: S de comparition. de authoritate pap: & 

concilii 

Chokier de juriſdictione ordinarii in exemptos. 
Colon. 1620 
enten Archi- presbyter & decanus ruralis 
Paris 1646 
Gu opera omnia juridica 5 Vol. Hane. 1596 
Choppinus de privilegiis ruſticorum Paris 1575 
Joppen obſervationes juris practicæ Franc. 1678 


Coleri tractatus de alimentis Lipſ. 1597 
Mat 


— tractatus de ſervitutibus 


2 PP en 


1. Furidics. 


Mar: Colerus de orig. progreſ & utilir. juris | 
/ Saxonict . A, 1579 


Coſtaln adverſaria jarls „ bn. 1597 


Chriſtianæi leges civinm Mechlienſium iw. 1625 
Coſtani quæſtiones juris memorabiles Lugd. 1558 
— — Bituricenſes P 1543 
Anton. Conti) opera omnia juridica 4 1616 


N Si! jus — tribus, libris comprehenſum 


Sinn 7 # „„ 1716 
mai dum ap. Elx. 1655 
Codex j Nis f Kuda Alemannic per Schilterum. 
Ro. ae 1697. 

Cammanni Branopolicani collegium polito-juri 
____ Gieſſe. 1614 
n Lauterbachianum juris Tubing. 1713 


Capellæ conſilia criminalia Lugd. 1541 


Marantz conſilia five reſponſa j juris 399 
Navarri confilia fivereſponſa juris 27%). 


3 1602 

| wameſũ conſilia five reſponſa juris Lian. 1606 
Boerii deciſiones juridice - Ven. 1563 
Genuæ deciſiones de mercutura | 1592. 
Manticæ deciſiones rotæ Romane 1620 
Ricci collectanea deciſionum forenſtum 3 Pol. 
Genev. 1629 


Seradori conſilia ſive reſponſa juris Rom. 1617 


Decreta concilii TridentiniperMarzill.edita1618 


1 ordinum Holland & Weſtfrifie pro pace 


| 161 
DES Mendawndi de conſenſu conmbialt 
# 1650 
Eſcobar de rationib. adminiſtratorum e | 
' 73.1 "FOE 


Epittole Carne, pontificum per Gxetſerum editæ 
2 F 1 


Epi- 
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Libri Juridici. 


7 Epiſtola Franciſei de Ingenuis de juriſd.Veneras 


rum ad mare Adriat. 


Eberlinus de origine juris & omnium mapiſira” 
tuum . Witteb. 1672 


Eugubinus de falſa donatione Conſtantini magni 


Lugd. 1547 
Lybenii diſſerratio de orig. & uſa j juris canonici 


Helmſ. 1672 
Petri de Ferrariis aurea praxis juris Genev. 1626 
Fabri tractatus de alimentis 628 


11 1 


Ejuſdem comment. de diverſis regulis juris 1618 


PFaſchns de viſitatione eccleſiarum Roma 1616 


Forneri tractatus de verborum ſignificatione. 


Aurel, 1584 


Py 0 nifticon ſive de ludis veterum 1592 
aber de erroribus 9g 4 Fol. 1595 


Fache controverſiæ juris Colon. Age. 1619 


Ferrelii conſilia & tractatus j juris meine 


Johan. Feide de jure perſonarum & poteftate. do- 


meſtica. | : Helm}. 
Pauli Fuſchi ſingularia de j jare Ceſar. & ponti- 


ficio © 600 


Flori tractatus de prohibitione duelli 1600 


Forcatulus de occulta N eee 13549 


Freheri Parerga Gre obſervationes j juris 1622 
Franciſci Florentis opera juridica- | Paris 1679 
Freheri commentar. originum Palatinarum 1599 


Albericus Gentilis de verborum ſignificatione 


Han. 1614, 1674 
Ejuſclem tractatus de legationibus Lond. 1585 


Gulielmus Grotius de vitis jurisconſultorum 
Lugd. Bat. 1690 


ScipioGemilis ad ncih de vi comment. 


Altd. 1662 
Goldaſtus de Bohemiz ejuſque provinciarum ju- 


ribus tld 


* 


11 
Andrææ Gall practier een Juri is Col. Agri 


Libri rie 


1698 


Garſias de expenſis & meliorationibus Lugd. 161 75 
Cambacurm de immunitate ecelefiarum, ii 
Mm: 1 1 62 2 


7 Gerwonil trackatus de legatis principum, Cc. 


Rom. 1627 


Graftwinkoeli 8 Veneta I. Baz. 16 34 
Ejuſdem tractatus de jure ma jeſtatis Hag. 1642 


Groenwegen tractatus de legib. abrogat. in Hol- 


land. . Nowviom. 16 7. 
E juſdem craGarus de legib. abrogatis in Holandia 
1664 


Guntherius de veteri jure pontifici et Rome, 
Paris 1612 


Gryphiandes de inſulis, & de. mari, Auminibus, 


Anton. Heringii de fidejuſſoribus tractatus 1647 ; 


1607 


Ejuſdem craftarus « de. infulis, & de 1 flumi- 
- nibus, GW. Han. 1625 


Gryphii volumen legum & ſtarutorum, V/en.1606 
Gyphanii antimononiæ juris Hane. 

Ejuſdem tractatus de renuntiationibus Lid. 1608 
Gymnici practicæ obſervationes juris 160 


Jacobi Gothofredi fragmenta legum 12 Tab. legis 


Juliz, Cc. Cen. 1617 


Haraldi'Huirfeldi præfatio ad leges Scanicas 15 90 


Ulrici Huberi praleGiones |: ad jus Roman. cura 


4 Caſp. Henrici Hornii Juris: prudentia feudalis 


Moncken. Lipſ. 1707 
Vi ttenb. 1705) 


Haberti tractatus de primary Petri Paris 1645 
Joach. Hagemeir- de authoritate jur. civil. & ca- 


nonici 166 3 


Har dagen ae gelegibus Hæbræorum : gur. 
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Libri Side. 


Juſtiniani novellæ per Julium Patricium Brug. 


1565 

| Erneftus Keſtnerus de defectibus j juris comm. in 
erman. | 1708 
Daniel. Keyſeri hiſtoria juris civil. feud. & ca- 
nonici | I693 
Jacob. Labitte index legum omnium in pandectis 
| Par. 1557 
Thom. Lindemanni hiſtoria j juris Romani Roſtoch. 
1627 


Martin. Libergii univerſ juris hiſtorica deſcrip- 


tio „ 
Limnæi capitationes imperator. & regum Roma- 


no German. „ 
Lupi) tractatus de libertate ecclefiaſtics, Oc. 


Argent. 1561 


; Leonis Pontif. 3 Epiſtolæ ol Carolum magnum 


Helm. 


5 Joh. Petri Lydewig. diſſertatio, jura feudis vicina 


complectens | 1708 


Matthæi tractatus de Nobilitate L. Bat. 1686 
Ejuſdem tractatus de jure gladii ibid. 1689 
Moſaicarum & Romana rum legum collzeis per 


Pithzum 


; Fredericus de Mendrano de Interdictis 1616 
Marculphi formulæ veteres & lib. legum Sali- 
* carum  -: 1665 
5 Meyret cracarus de Pignoribus 8 Hypothecis 


1611 
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| : I63 
 Magalianusde eccleſiaſtico 4 Lugd.160g 
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Anton. Peregrinus de Fidei-commiſſis Lugd. i 607 

Philip. Faſchalis de viribus patriæ poteſtatis 1619 

Franc. de Pavinis Baculus Paſtoralis ſeu de viſita- 
tionibus 


r 0 „ 


Sanctarellus de Hæreſi, Schi 


Libri Juridici. | 


Panci rolls de claris legum interpretibus Ven. 
1655 
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Sam. Stryki uſus modernus pandectarum Han. 
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Ejuſdem continuãtio ulus moderni pandectarum 
Hal. 1704 
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Sylvii coniment. ad jus Romanum ibid. 1603 
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Sauterii tractatus de F allitis Leyd. 1619 
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Feneſtellæ tractatus de Magiſtratibus Romæ 1591 
-Floridus Sabinus de jur. civil. interpretibuwss 
Figuli Lexion juris civilis | 1549 
Forſteri Hiſtoria-j Juris civilis Helnſ. 1609 
Freighus de Logica juris conſultorum 1 
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